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P M E FA C E. 



WHEN the vast extent and increase of the com- 
merce of Great Britain and its dependencies are cqn- 
sidered ; and when that important branch of commer- 
cial enterprise, " Marine Insurance" is adverted to, 
a Compendium, embracing the law and doctrine on the 
subject, tending to a solution of the doubts and remo- 
val of the difficulties which hourly occur in the inter- 
course between the assured and assurer, cannot prove 
unacceptable to the persons principally interested in 
those commercial contracts. 

The present excellent system of maritime jurispru* 
dence, so enlarged in principle, and liberal in practice, 
is detailed in works too voluminous to afford a ready 
and practicable reference to the merchant, the broker, 
or the underwriter ; the Compiler, therefore, has 
abridged the law and the dicta on adjudged cases of 
insurance,, arranging the whole under distinct heads, 
to serve as a vade mecum to every class of readers, 
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who may comprehend with facility, and decidf with 
confidence. 

m 

Such an arrangement, forming an epitome of the 
existing laws and adjudged cases on this important 
and complicated branch of British jurisprudence , in 
which a systematic distribution is framed of the gen- 
eral principles of each title, supported by references 
to the authorities establishing those principles, adapted 

to general use, and of a size sufficiently portable to' 

» 
assist the merchant, broker, and underwriter as a re- 
pertory on all occasions, will, the Compiler flatters 
himself, be found a work of some utility. 

Drawing from the purest sources and most authen- 
tic materials, abridging rather than copying, arrang- 
ing rather than illustrating principles, the Compiler's 
chief merit (should any attach) consists in compressing 
the variety of matter which forms the fruitful subject 
on which he treats. 

In the arrangement of the Compendium, the very 
judicious plan of Mr. Park has been followed, begin- 
ning with the Policy, the foundation upon which the 
entire superstructure is raised, descending to a more 
particular view of the subject, and entering into the 
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minutia of the system of British maritime law with 
all possible brevity , without losing sight of that degree 
of accuracy and perspicuity which can alone constitute 
the merit of a work of this nature* 

Although much time and attention has been bestow- 
ed in the execution of this Compendium of the Law 
vf Insurance, yet the Compiler is conscious that many 
omissions may be discovered in it; but such must be 
the case in every attempt of this nature. Those 
most conversant in our law, will be sensible of the im- 
possibility of attaining, or even approaching to such a 
degree of perfection as to render a work of this na- 
ture faultless. The Compiler trusts, therefore, he 
shall experience every degree of indulgence from u 
candid and liberal public 

He deems it necessary, however, to preface his 
Compendium of the Law of Marine Insurance by a 
-summary account of the rise and progress ofnaviga* 
tim and commerce, by way cf Introduction* 
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THE art of navigation no sooner became known than com- 
merce introduced a new specie of correspondence among men. It 
is from this acra that we must date the commencement of such an . 
intercourse between nations, as deserves the appellation. of com- 
merce. Remote countries could not convey their commodities by 
land to those places, where, on account of their rarity, they are 
desired and become valuable. It is to navigation that men are 
indebted for the power of transporting the superfluous stock of one 
part of the earth to supply the wants of another. 

Trade proved a great source of discovery and improvement ; 
it opened unknown seas, it penetrated into new regions, and con- 
tributed more than any other cause to bring men acquainted with 
the situation, the nature, and the commodities of the different 
parts of the globe. But still many centuries elapsed ere navigation, 
and commerce advanced beyond the infancy of their improvement 
in the ancient werld. 

The first elements of navigation were unknown to the ancients, 
though they were not ignorant of the property of the magnet ; yet, 
its important and ama^ng virtue of pointing to the poles had en- 
tirely escaped their observation ; destitute of this faithful guide, 
their only method of regulating their course was by observing the 
sun and stars, their navigation was of consequence timid and un* 
certain. An incredible length of time was occupied in the per- 
formance of voyages which are now accomplished in a few weeks. 
Even fc in the mildest climates, and in seas the least tempestuous, 
the ancients durst only venture out of their harbours in sum- 
mer. 

b 
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The first Who surmounted these difficulties were the Egyptians, 
who opened a trade from the Red Sea to the western coast of In- 
dia. The commodities brought from India were conveyed from 
the Arabiau Gulph to the Banks of the Kile, ang from thence 
down that River to the Mediterranean. Their policy however(a) 
long militated against a liberal system of commerce, and it 
was only in the decline of their power that they opened their ports 
to foreigners. 

The Phoenicians were of a very opposite character, circum- 
scribed in territory, and undistinguished by unsocial peculiarities 
in their maimers and institutions, they looked to commerce as the 
only source from which they could derive opulence or power, and 
the trade of Sidon and Tyre accordingly became more extensive 
and enterprising than any state in the ancient world ; the genius, 
policy, and laws of the Phoenicians were entirely commercial.— 
They were a nation of merchants who aimed at the empire of the 
sea, and actually possessed it Their ships not only visited every 
port of the Mediterranean, but they were the first (b) who ventur- 
ed beyond the ancient boundaries of navigation, and passing 
the Straits of Gades visited tbe western coasts of Spain and Af- 
rica. 

These transmitted their commercial spirit with facility to the 
Carthaginians. They applied to trade and commercial affairs 
with no less ardour, ingenuity, and success than their parent state* 
Carthage early rivalled, and soon surpassed Tyre in power and 
opulence ; but they extended their navigation chiefly towards the 
west and north (c) visiting not only all the coasts of Spain, but 
those of Gaul ; penetrating to Britain, they at length discovered * 
the fortunate islands now known by the rfiame of the Canaries. 
The voyages of Hanno and Himilco(t/) as well as that of Eu- 
doxus (e) of Cyzicus, excite our surprise, but the authorities are 
too doubtful to dwell on a summary account of this nature. 

fa] Died. Sicul lib. 1, p. TB. Straba lib. xvii, p. 1142. - 

[£] Straboa. Geogr. Edit. Casaub. lib. xvi. p. 1128. 

[ c] Piinii Nat. His. lib. vi. c# 37. f <Q Herodot lib* iv. c. 42. 

J>] Piinii Nat. Hist. lib. ii. c 67. 
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The navigation of the Greeks and Romans, though less splendid, 
is better ascertained than that of the Phoenicians and Carthagini- 
ans. Though Greece is almost encompassed by the sea, which forms 
-many spacious bays and commodious harbours, and is surrounded 
by innumerable fertile islands, yet it was long: before this art at- 
tained any, degree of perfection among them. The object of their 
voyages was piracy rather than commerce, and were so inconside- 
rable that the expedition of the Argonauts appeared such an ama- 
zing effort of courage and skill as entitled its conductors to the 
rank of de mi-gods, and their vessels to be placed among the 
heavenly constellations. Even at a later period, when the Greeks 
engaged in their famous enterprise against Troy, their improve- 
ment in nautical matters had hardly advanced beyond its rudest 
state. Unacquainted with the use of iron in the heroic ages, their 
progress in the mechanical arts long languished. Their vessels 
were of inconsiderable burthen, mostly without decks, and had only 
one mast, which they erected and took down at pleasure. They 
were strangers to the use of anchors ; their operations in sailing 
were clumsy and unskilful. Their observations of the stars were 
inaccurate and fallacious ; and when they had finished a voyage 
they drew their paltry barks ashore, where they remained on dry 
land until the returning season for sea approached. 

As the Greeks advanced In improvement, however, they applK 
ed to commerce with such ardour and success, that they were 
considered in the ancient world as maritime powers of the first 
rank. Even then their progress in the science of navigation waa- 
so slow, that their victories over the Persians are to be ascribed 
to theiv courage rather than their skill, and were achieved prin- 
cipally^) by small vessels without decks, the crews of which- 
rushed forward with impetuous valour, but little art, to board thos* 
of the enemy. 

The commerce of the maritime states of Greece, after all, 
scarcely extended beyond the limits of the Mediterranean Sea ; 
their chief intercourse was with the colonies of their countrymen 
planted in the lesser Asia, in Italy and Sicily.. Sometimes visit- 
tog. Egypt,, Gaul, and Thrace, or passing through the Hellespont, , 

If] Tbucyd. lib. i. c. H. 
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t<hey traded with the countries situated around the JEuxine 
Their ignorance, however, of the countries which lay within the 
Barrow precincts of their navigation was obvious in their naval ex- 
pedition against Xerxes at Egina,(#) when they deemed it unad- 
vis able to sail to Samos on account of its supposed distance. Their 
• knowledge of the rest of the globe was founded on conjecture, or 
derived from the information of very few persons, whose curiosity 
or love of science had prompted them to travel by land into Lesser 
Asia, or by sea into Egypt, 

The revolution in commerce brought about by the force of the 
genius of Alexander the Great, considerably enlarged the sphere 
of navigation among the Greeks. The formidable opposition he 
met with from Tyre, probably gave him an opportunity of observ- 
ing the vast resources of a maritime power, and conveyed to him 
some idea of the immence wealth thev derived from their com- 
merce, especially that with the East Indies, and induced him, after 
his conquest of Egypt, to build that city which was to be the centra 
of commerce as well as the seat of dominion. 

The situation of Alexandria was chosen with such discernment,. 

that(//) it soon became the chief commercial city in the world, 

amidst all the successive revolutions in those countries, from the 

. reign of the Ptolemies to the discovery of the navigation by the 

Cape of Good Hope. 

The progress of the Romans in navigation and discovery was still 
more inconsiderable than that of the Greeks. Their military edu- 
cation, and the spirit of their laws, concurred in estranging them 
from commerce and naval affairs. The "necessity of opposing a 
formidable rival, not the desire of extending trade, first prompted 
them to aim at maritime power. Its advantages soon became ap- 
parent, though after they had rendered themselves masters of the 
sea, they still considered the naval service as a subordinate station, 
and never imbibed the commercial spirit of the conquered nations. 
They abandoned the mercantile arts, commerce, and navigation, to 
slaves, <jta freedmen, to provincials, and to citizens of the lowest 

\jf\ Herodot. lib.vili. c. 132. 

[A] Strabon. Geogr. lib. xvii. p. 1143, 1149. 
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felass. Yet the spirit of the Roman government, no less intelligent, 
than active, gave such additional security td commerce, as anima- 
ted it with new vigour. The union among nations was never so 
entire, nor. the intercourse so perfect, as within the bounds of this- 
vast empire. Commerce under their dominion, was not obstructed 
by the jealousy of naval states, interrupted by frequent hostilities, 
or limited by partial restrictions.. One superintending power mov- 
ed and regulated the industry of mankind, and enjoyed the fruits of 
their j oint efforts. By frequenting the Indian continent, na v igator* 
became acquainted with the periodical course of the wtnds.(i) En- 
couraged^by observing this, they stretched boldly across the ocean,. 
The uniform, direction of the wind supplying the place of the com- 
pass, and rendering the guidance of the stars the less necessary ; 
they reached the western shoreof the Indian continent with safety,, 
and with equal facility returned with the eastern monsoon. 

The discovery of this new^ method of sailing to India, was the 
roost considerable improvement in navigation made during the con- 
tinuance of the Roman power. But in ancient times the knowledge 
of countries was acquired more by land than by sea ; and the Ro- 
mans, from their peculiar disinclination to naval affairs, may be said • 
to have(£) neglected totally the latter, though a more easy and ex-r 
peditious method of discovery.. They seem however to have made 
a more accurate survey of the countries contiguous to the Euxine 
and Caspian seas, and to have, carried on a more extensive trade 
than that of the Greeks with the opulent and commercial nations,-, 
then seated around the Euxine sea. 

The invasion of the Roman empire by the hordes of Barbarians, , 
soon changed the face of /iffairs ; commerce became, languid and 
feeble ; nor did any important revolution happen in trade, except- 
ing that Constantinople, by its advantageous situation, and the en- 
couragement of; the eastern emperors becamea commercial city.ofr 
the -first note. In that city the knowledge of the ancient arts and' 
discoveries was preserved, a taste for the productions of foreign 
countries prevailed, and commerce continued to flourish there, when 
it was almost extinct in every other part of Europe* When Egypt: 

0] Plin. Hist Nat. lib. vL * 23. [J] Strafe. MS. i. p, 2£ 
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was torn from the Roman empire by the Arabians, the industry of 
the Greeks discovered a new channel by which the productions of 
India could be conveyed to Constantinople. They were carried up 
the Indus, as far as that great river is navigable ; thence they were 
transported by land to the banks of the river Oxus, and proceeded 
down its stream to the Caspian sea, where vessels from(/ ) Con- 
stantinople waited their arrival. This extraordinary and tedious 
mode of conveyance merits attention, as it affords a specimen of 
the ardour and ingenuity with which the inhabitants of Constanti- 
nople carried on commerce, and demonstrates their extensive know- 
ledge of remote countries, at a period when ignorance reigned in 
the rest of Europe. 

. It is not the object of the compiler to trace the wonderful progress 
of the Arabians, in those sciences on which navigation is founded ; 
suffice it to say, they employed experiments and operations which 
Europe, in more enlightened times, has been proud to adopt and 
to imitate.— Commerce with them flourished to a great degree and 
to an amazing extent, but too remote to reach, to benefit, or to en- 
lighten Europe at that period. The knowledge of their discoveries, 
however, was reserved for ages, capable of comprehending and of 
perfecting them. 

Italy, from various causes not necessary to enumerate, first began 
to revive after the calamities and desolation brought upon the 
western provinces of the Roman empire, by its barbarous conquer- 
ors. A relish for the functions, and comforts of civil life, necessa- 
rily introduced social order. Chivalry and arms gave place to 
commerce and arts, and Europe awakened from its torpid (m) and 
inactive state. Constantinople became the chief mart of the Italians. 
There they obtained great mercantile privileges, and were suppli- 
ed both with the precious commodities of the East, and .those which 
the ingenuity that still subsisted among the Greeks, enabled them 
to manufacture and vend to their neighbours. The industry of the 
Italians discovered other methods of procuring rare and precious 
commodities ; they sometimes purchased them in Aleppo, Tripoli, 
and other parts of Syria, to which they were brought by a rout not 

J7] Ramusio, vol, i. p. 372. 

\m\ Robertson's Hist. Charles V. vol. i. p. SS. 
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unknown to the ancients. They were conveyed from India by 
sea up the Persian Gulph,and ascending the Euphrates and Tigris 
as far as Bagdad, were carried by Land across the desert to Palmy- 
ra, and from thence to the towns on the Mediterranean. 

At length the sultans of Egypt, having renewed the commerce 
with India, in its ancient channel, by the Arabian Gulph, the Italian 
merchants, notwithstanding the violent antipathy of the Mahome- 
tans, repaired to Alexandria, and established a lucrative trade in 
that port. From that period the commercial spirit of Italy be- 
came active and enterprising. Venice, Genoa and Pisa rose from 
inconsiderable beginnings to be populous and wealthy cities. Their 
naval power increased ; their vessels frequented not only all the 
ports in the Mediterranean, but venturing sometimes beyond the 
Straits/ visited the maritime towns of Spain, France, the Low 
Countries, and England, and began to communicate some ideas of 
manufactures and arts, which were then unknown beyond the pre- 
cincts of Italy. 

While Italy thus advanced in the career of improvement, the 
martial spirit of the Europeans, heightened and influenced by re- 
ligious zeal, prompted them to deliver the Holy Land from the do- 
minion of the Infidels. The Genoese, the Pisans and Venetians 
furnished the transports which carried many of them thither. 
They supplied them with military stores and provisions ; and be- 
sides the immense sums they received on this account, they obtain- 
ed great commercial privileges and establishments in Palestine, 
which presently diffused such a degree of wealth and spirit in Eu- 
rope as prepared her for future discoveries. By their expeditions 
into Asia, the 'European nations became well acquainted with re 
mote regions, and the manners, arts and accommodations of peo- 
ple more polished than themselves. The. Europeans became sen- 
sible of the utility of commerce and navigation, they perceived the 
immense advantages likely to be obtained from their introduction, 
and the facilities afforded to maritime adventurers by the first rude 
outline of marine insurance, which the Rhodian(n) laws pointed 
eut for their adoption. 

[»] Schomberg's Observations on the Rhodian Laws. 
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While the spirit of commerce was extending itself over. Europe/ 
the fortunate discovery of the mariner's compass was happily made* 
Navigators soon found that by the wonderful property of the mag* 
net, which communicates such virtue to a needle as to point to* 
wards the poles of the earth, they might rely on this new and won- 
derful guide, and boldly venture into the ocean in ail seasons, and 
under the most cloudy sky, with a security and precision till then 
unknown. The compass may be said to have opened to man the 
dominion of the sea. A citizen of Amain* was the author of this 
great discovery, about the year 1302. The commercial jealousy 
of the Italians, however, laboured to conceal the happy discovery 
of their countryman from other nations. But its wonderful pro- 
perties could not long remain concealed from the commercial states 
of Europe, and nothing contributed more to diffuse a general know- 
ledge of its advantages than the crusades. 

The crusades, about the close of the eleventh century, opened ft 
vast communication between Europe and the East. Constantino- 
ple, the capital of the Greek or eastern empire, had escaped the 
ravages of the northern barbarians, who had overthrown that of 
the West. It was still a great and commercial city, abounding in 
all the elegancies of polished life,, in the full enjoyment, of those 
luxuries which refinement and extended commerce could impart, 

Jnd became the chief rendezvous for the Christian armies in their 
rogress to and from Palestine. The leaders of those armies could 
not behold the opulence and splendour of the Greeks with indiffer- 
ence \ they presently perceived that they oy* ed all to their remote 
and extensive commerce, and they accordingly brought back with 
them a taste for the refinement, arts and luxuries of the East. Thus, . 
though the immediate object of the crusades, which was conquest, 
not commerce, failed, yet the commercial effects they produced in 
these western parts were beneficial and permanent. 

The English, in particular, were considerable gainers by the- 
crusades; their enterprising monarchy Richard L is supposed to 
Have compiled the celebrated laws of Oleron(o) from the Rhodian 
maritime code, although the progress of English commerce was* 
not answerable to So auspicious a beginning, for in the reign of Ed?- 

[o] Sclden dc doraini© maris, c. 24* 
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' ward III. upwards of a century afterwards, commerceQfr) and in- 
dustry were at a low ebb. But that monarch, struck with the 
flourishing state of the northern provinces of Europe, and perceiv- 
ing the true cause of their prosperity, endeavoured to excite a 
spirit among his subjects, who seemed blind to the advantages of 
their situation, and ignorant of those sources, from whence they (g) 
might derive wealth and opulence. So far were they lulled by ig- 
norance and indolence, that they did not even attempt those man* 
ufactures, the materials of which they themselves supplied to fo- 
reigners. 

But notwithstanding the endeavours of Edward, and the many 
wise establishments proposed and encouraged by him,(r) it was 
not till the reign of Elizabeth that the English began to discover 
their true interests, and the arts by which they were to obtain that 
pre-eminence and rank, which they now hold among commercial 
nations. This slow progress of commerce in this country, may be 
accounted for on various grounds. During the Saxon heptarchy, 
England was split into many kingdoms, perpetually at variance 
with each other ; it was exposed to the fierce incursions of the 
northern pirates, sunk in barbarity and ignorance, and consequently 
in no condition to cultivate commerce, or pursue any system of 
wise and useful policy. To this succeeded the Norman conquest, 
and all the consequences of a feudal government, military in its 
nature, hostile to commerce, to the arts, and to the refinement of 
a liberal and civilized people. Scarce had the nation recovered 
from the shock occasioned by this revolution, when it was engaged 
in supporting its monarch's pretensions to the French crown, and it 
long continued to waste its vigour and wealth in wild endeavours 
to conquer that country. To this we may add the destructive civil 
wars between the houses of York and Lancaster, which long deluged 
the kingdom, with blood, and to which a period was at last happily- 
put by the union of their several titles to the crown, in the person of 
Henry VIII. The reformation then took place under that mon- 
arch, and it was not till the reign of Elizabeth, that the feuds and 
dissensions, which such an important event was likely to occa- 
sion, began to subside. During her long reign, and her wise and 

[£) Hume's Hist, of England, oct. edit, vol.ii. p 494. 
£?] Robertson's View of Society, &c. 
[r] Park's Introd. xxxvi. 5th edit. 



1 



26 Introduction. 

prudent administration of government, commerce began to reatr 
it? head, and found shelter and protection from the managers of 
public affairs. 

No sooner, however, did England become acquainted with the 
nature 1 of trade and manufactures, than she immediately discovered 
those advantages which rendered her capable of carrying both to 
an extent superior to other nations, as commerce had at all times 
flourished most either in islands or the borders of the sea, or of 
navigable rivers ; hence trade and manufactures began to increase, 
though by slow degrees, till by the discovery of America, and of 
a passage to the East Indies by the Cape of Good Hope, the 
ancient channels of commerce, and the projects and views of 
commercial men became completely Changed. The Mediterranean 
sea, to Which the commerce of Europe had till then been chiefly 
confined, gave place in importance to the open sea ; and the mak- 
ing conquests, or establishing colonies in the newly-discovered 
countries, drew the minds of speculating and enterprising men to 
objects, which at length connected commerce with projects of 
sufficient splendor to attract the attention. of the first monarchsand 
states in Europe. 

Spain and Portugal had acquired such treasures from their con- 
quests in the new world, that it was impossible for any monarch whcr- 

* 

had the power, to withstand the temptation of making efforts to par- 
ticipate in such mines of wealth. Fortunately for England, it never 
discovered any mines of gold or silver, which not only tend to gra- 
tify avarice, but banish industry. The possessions that fell to the 
lot of this country, were all of such a nature as required industry, 
and the establishment of manufactures and commerce, in order to 
reap from them those advantages, with a view to which they had 
been sought aftei\ 

In addition to the enlivening influence of royal attention which 
Edward III. had bestowed on commerce and manufactures, two 
circumstances occurred in the next and succeeding century, 
which tended greatly to the introduction and perfection of the 
latter in this kingdom. The first was the tyranny exercised by 
the duke of Alva over the protestant Walloons, who, in seeking 
a place of refuge, where they migh* worship their Maker agreeably 
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to the tenets of their faith, and follow their industrious vocation* 
io safety, brought over with them into England (*) many of those 
arts which greatly tended to the increase of wealth in this country. 
The second was the revocation of the edict of Nantz, by Louis XIV. 
by which the protestants had been protected throughout the whole 
of his extensive dominions. On this occasion, another influx of 
industrious manufacturers arrived and settled in this country, which 
felt ki a roost astonishing manner the beneficial effects that resulted 
from a measure in itself unjust and impolitic. 

The woollen manufacture was so little known in this country in 
the fourteenth century, that Edward III. wrote a letter with his 
own hand, to John Kemp, a woolen manufacturer in Flanders, offer- 
ing to take him, and his servants, apprentices, goods and chattels 
under his(/) royal protection, and promising the*sameto all others 
of his occupation, as well as to all dyers and fullers who should 
incline to come and settle in England.(w) No less than seventy 
Walloon families in the woollen manufacture, availed themselves 
of this politic offer, and came over to settle here. 

Only four years after the introduction of the first woollen 
manufacturers from Flanders, an act of parliament(.r) was passed 
to prevent the exportation of wool, and holding forth protection and 
encouragement to all cloth workers who should come from foreign 
parts. 

And by a preceding act,(y) all persons other than the king, 
yqneen, and royal family were prohibited from wearing any cloth 
that was not manufactured within the realm. The importation of 
foreign cloth was also forbidden on pain of forfeiture and other 
punishment. But so jealous were the weavers of our own coarse 
cloths, of the introduction of better from abroad, that in 1344, a 
mob in London, principally composed of and instigated by them, 
insulted and maltreated the foreign weavers, so that they could not 
carry tm their business with security; whereupon warrants were 
issued by the king,directed to the mayor and sheriffs, to imprison 
the ringleaders in the jail of Newgate. 

£*] Metertni Hist. Belgica, lib. 3. 

£*] Rymer's Fcfedera, p. 496. [«] A. D. 1337. 

[x] The 11th of Ed. S.c. % J>] fl E, 3. c L 
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^Sacb however, was the comparative insignificance of our exports 
even so late as 1534, that the whole from every part of England* 
did not exceed 900,000/. of the present value of our money, yet the 
baj^nce of trade in our Tavour at that period, exceeded 700,0001. 
as appears by a record in the Exchequer. 

The balance arising principally from the exportation of wool, and 
woolfels, lead, tin, and leather, was very considerable in proportion 
to the whole amount of the trade, and produced a duty of customs 

* on exports to the amount of 24#>000/. according to the present value 
of money, while the duty on imports amounted to little more ttyan 

""1700/.' From which we may plainly discover how little the ele- 
ments, of trade and commerce were understood in this kingdom at 
that period. 

A society of merchants, under the denomination of the brother- 
hood of St. Thomas-a-Becket, branched out of that of the merchants 
adventurers at that time, which considerably extended the exports 
as well as imports, obtaining in the year 1358 ample privileges 
from Lewis count of Flanders, for fixing their staple at Bruges, who 
greatly increased the manufacture and exportation of woollen cloth 
from England>(z) 

[«] From the 11th of Ed ward the 3d, to the 43d of Elizabeth, the 
following Acts passed for improving and regulating the woollen manu- 
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* 

About the same period, the roost favourable, regulations for the 
promotion of the herring fishery and fair at Yarmouth, were made f 
and to the encouragement which Edward III. afforded the .fisheries 
in general, may be ascribed the present naval power, and maritime 
pre-eminence of this kingdom. 

Commerce and navigation, however, owe much to the Hanseatic 
league, which flourished about this time in the north of Europe. 
This extraordinary commercial confederacy arose about the close 
of the eleventh century, and comprehended no less than seventy- 
two cities in different parts of Europe within the league ; Bremen, 
Ixibec, and Amsterdam Tvere the first that associated, solely with 
a view to defend their navigation and commerce against the north- 
ern pirates and sea robbers. The towns and cities bordering on 
the Baltic, perceiving its advantages, joined the league, and some 
of the principal trading towns and cities of France, Spain, Italy, and 
even London itself, entered into the league ; the power and resour- 
ces of which enabled it to wage successful war with Waldemar III 
king of Denmark, whom they drove from his throne, after reducing 
the castle of Copenhagen, and making the chief of his nobility pris- 
oners of war .(a) 

This commercial phenomenon enjoyed its power and resources 
for more than seventy years, but was at length humbled and redu- 
ced by the Dutch, who could not brook a rival, although they were 
members of the association. But the Hanseatic league is not whol- 
ly dissolved at this day, as the cities of Lubec, Hamburgh, and Bre*- 
men retain sufficient marks of that splendour and dignity with 
which this confederacy was anciently distinguished. 

The facilitating remittances by bills of exchange was another 
great commercial improvement of the age we speak of, and was se 
little known or practised in England, that early in the fifteenth cen- 
tury Henry IV. granted leave to Philip d'Albertis a rich Lombard 
merchant, then residing in London, to give a bill of exchange(&Vera/» 
cambii) on his partners abroad, for two thousand five hundred marks 
sterling, to the bishop of Bath and Wells, or his attornies, on con- 

£a3 Werdinhagen's Hist, of the Hanseatic League. 
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sideration that neither the said goldreceivedfbr the bill of ex change, 
M^r any other gold or silver, either iacoin or bullion, be transported 
beyond s^a under colour o£ that licence,, upon pa^n .of forfeiting all 
the . money so transported.. 

Commerce, as well as arts, however, sometimes encouraged, at 
m others oppressed by pur monarch*, advanced but slowly in England; 
and during the contentions: between thehousejs.oi Yorlt. and Lan- 
caster, dwindled almost .into nothing. Some/ regulations . were, 
however* made .at intervals^ even in those turbulent times, for Jthe.* 
prevention ,of frauds in. the* manufacturing of . cloths $ and other . 
matters of commercial importance. were. occasionally adverted to. 
by . the legislature* which evinced some knowledge, of, the elements * 
of trade and commerce. 

At* solid .foundation was certainly laid ibr .theimprpvemept o£ : 
our manufacturers at a very . early period ; b^ without foreign, . 
commerce manufactures were not likely to bejeanried to.auy^reai 
decree of perfection. By the discovery of America, new xhasngla - 
for commerce presented themselves to qui; eBterprisipg.merchants, 
and the intercourse between the old and the new wgxrhVsoon en*- 
abled England to avail herself of her great commercial advantages*, 
and though one, of the last nations in Europe, to perceive them, she 
has. since made.ample abends for her long continued indolease .and > 
inactivity* 

The advantages of commerce, began, to be fejt and understood f 
wien^Elizabeth .ascended the throne^whp^treadingJa^he, steps of . 
her sagacious predecessor, Edward JIL.no sooner began t<* reign n 
than it principally engaged her attention, and by a single charter, 
she .conformed all the former charters which.had been granjted.by 
th&kings, her predecessors, to the merchant, adventure**. of $&&- 
lanA. The, tr#ie, principles; of comia^^ce wejre prpn>ulg*te4jaqd 
pqtin. practice frithe very beginning pf her reign,; and various, aqt*,. 
wfire % pa$sed laying & wM foundajtAoa.for. tfea^ftagsce, of.cmmej**.. 
cial prosperity which ha&a.s$pjii*hed, the .wojcld ; while jweow© thfb . 
perfect^ *>£ our, manufactures, to .the. causes, already enumerated* 
which compelled % thousands of, {he most.skilfql manufacturers of 
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France and Flanders to seek an asylum fn this kingdom, who,"dif- 
' fusing their knowledge of arts and manufactures among their 
protectors, made ample amends for the protection afforded 
them. 

But to our system of navigation laws, are we principally (6) in- 
debted for our commercial pre-eminence. These laws are penned * 
with great clearness, and are happily exempt from those ambigu- 
i ities which, in some degree, cloud the construction of other laws, 
framed by persons of the best learning and experience. The ori- 
gin of our navigation code may, however, be traced much higher 
than the reign of Charles the second ; for the first provision that can 
be classed under the denomination of a navigation act, was made in. 
the latter part of the reign of Edward III.(c) The next material 
law relative thereto was framed it> the reign of Henry VIII. (d) 
But a law of Elizabeth's reign in 1563, intituled, An act touching 
politic Constitutions for the Maintenance of the navy' Wc.(e) t may 
be considered as the grand outline of the system matured by the 
wisdom and experience of after ages. By t Vis law, herrings, and 
other fish caught on our coasts, are permitted to be exported duty 
free. No foreign ships are to be allowed to carry goods coastwise 
from one port to another, and wines and wood were only permit- 
ted to be imported from France in English ships. 

It was impossible to devise better laws for encouraging fisheries 
and manufactures, than those framed in the reigns of Edward III 
and Elizabeth ; although such restrictions may be considered pre- 
judicial is a more advanced state of commerce^ they nevertheless 
formed the foundation for raising that stupendous superstructure, 
which has rendered the British capital the emporium of the world, 
and elevated her monarch to the*3uw ontrouled sovereignty of the 
seas ! 

'Monopolies and exclusive privileges, which existed from the'ear- 
liest times, originated in a desire of the sovereign to participate in 
the profits of trade. But it was reserved for the auspicious reign 

f>] 12 C*r.*2. c. 18. 7 & 8 WilL 3. c. 22. 26 Geo. 3. c. 60. 27'Geo. 
3. c. 19. 34 Geo. 3. c. 42, 68. 35. Geo. 3. c. 58. 37 Geo. 3. c. 63. 
[c] 42 Ed. 3. c. a [</] 23 Hen. 8. c. 7. [>] 5 ERs. e. 5. 
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of Elizabeth, to grant patents on the principle of public utility only ? 
a principle that has never been lost sight of by the ablest of her 
successors. The attention of Elizabeth was. not confined to inter* 
nal regulations alone ; beacons and sea-marks for the safety of nav- 
igation were judiciously placed along our coasts, to direct the ad- 
venturous mariner, N«/r was Her resolute opposition to the Han- 
seatic encroachments lets praiseworthy. The German factors at 
the Steel-yard had, till her brother's, reign, enjoyed privileges and 
exemptions from duties, superior to the English merchants, om 
e xporting our cloths. These factors traded principally to A ntwerp 
swid Hamburgh, and generally set what price they pleased on ex- 
ports as well as imports, and having the command of all the mar- 
kets by trading on a j^int stock, they rendered all competition im- 
practicable. These grievances led to an inyestigation, when it ap- 
peared that while the whole body of English merchants exported 
©nty eleven hundred cloths, the German merchants of the Steel- 
yard alone had exported forty-four thousand in the preceding 
year. Their immunities were therefore abolished, and such were 
the beneficial effects of this salutary measure, that the ve*y next 
year the English merchants exportedforty-thousand cloths to Blan- 
der* alone, Elizabeth understood the elements of commerce too well 
topermit a privileged society (/)of foreign merchants to deprive her 
own subjects of the benefit of the export trade. That her exertions 
were crowned with :iuccess, we need only advert to the circumstance 
of the customs having been farmed at the commencement of her 
reign,, by Sir Thomas Smith, at fourteen thousand pounds, for which 
towards its close, he paid fifty thousand pounds per annum ; and 
such was the wisdom of her laws and regulations, that they infus- 
ed a spirit of enterprise in her subjects, which produce^ wonder- 
ful effects. The passage to Archangel was discovered, and a very 
piofitable trade opened with Russia, till then scarce known in this, 
kingdom. The czar John Bazilowitz granted extraordinary privi- 
leges to the English throughout his dominions ; and an attempt was 
made to open a trade with India by the rivers Dwina, Wologda, 
and the Caspian sea, which, although tedious and expensive, would 
have had its advantages, had not the English, navigators followed 
the route of the Portuguese round the Cape of Good Hope. 

[/] Thuaaus, lib. 100. 
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The Guinea company, established about the Same period, drflfu-* 
sed a degree of knowledge of the interior of Africa, till then scarce 
known in England ; and the return of some English merchants 
from an expedition to India by way of Aleppo and Bagdad, down 
the river Tigris to Ormus in the Persian Gulph, and to Goa on the 
Malabar Coast, who had visited Agra, Lahore, Bengal, Pegu, and 
Malacca, in their progress, contributed to form more adequate 
ideas of the facility of opening a direct trade with that region of 
wealth, which was not a little aided by the communications of the 
Spanish prisoners, captured in the large East India c arracks, by 
Sir Walter Raleigh, off the Azores, in 1593, one of which, was of 
sixteen hundred tons burthen, carrying thirty -six brass guns, and 
seven hundred men, laden with silks, drugs, spices, calicoes, gold,, 
pearls, ebony, and other precious commodities, of the value of one; 
hundred and fifty thousand pounds sterling i 

• 

These rich captures inspired the people with such a degree of 
ardour for opening a direct trade with India, that an East India 
company was established in the year 1600, consisting of fifty pounds 
shares only, whose capital amounted to no more than seventy-two 
thousand pounds, with five shifts, measuring only 1330 tons, al- 
together valued at twenty-seven thousand pounds, and navigated 
by 480 meu. 

Such was the origin of this commercial phenomenon ! Such the 
incipient establishment of a company possessing at this moment an 
unlimited sovereignty over the hither peninsula of India, extend- 
ing two thousand miles east and west, and nearly as many north 
and south, with a population of thirty millions of souls, and a re* 
venue of fifteen million pounds sterling I All which was achieved ' 
by the civil and military servants of a company unversed in diplo- 
matic forms, and still less skilled in the science of government, as 
taught and practised by the jus-publicists of Europe 1 

r 

Every other branch of British commerce has kept pace with 
this extraordinary increase ; our exports to the West Indies from 
Great Britain and Ireland, amounthig in the last year to near six 
Bullions, while our imports from thence (including the conquered 
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colonies) exceeded seventeen millions sterling, employing in the 

transit cf those valuable commodities no less than eight hundred 

 and thirty- seven ships, containing two hundred thirty-six thousand 

-five hundred and ten tons, and navigated by eighteen thousand 

s#amen.(#) A,. 

But it is not the intention of the Compiler to enter into the detail 
of the various branches of our export and import trade. Suffice it 
to say, that the estimated value of British manufactures exported 
in 1806, exceeded the sum of forty millions, while our imports 
amounted to more than thirty millions, to which we may add up- 
wards of ten millions of foreign goods, which were exported from 
this country, making an aggregate sum of' more than eighty mil- | 
lions of property exported and imported into and from Great Bri- 
tain in a single year,(/t) affording employment to two millions two 
hundred thousand tons of merchants shipping, and upwards of * 
; 156,000 seamen,(z) protected by a navy of nine hundred ships of 
war I 

I I 

To guard this vast and unparalleled commerce against -eveiqr ' 

peril of the seas, and possibility of capture ; to screen those enga- ^|J 

t$ed therein, from the ordinary casualties -attending a traffic of | 

such extraordinary magnitude; the ingenuity of man devised the 

salutary plan of insurance, which the wisdom of our tribunals have < 

'matured into a system of maritime jurisprudence, '^embracing ft« •"* if 

(Almost endless ramifications, affording protection «to the assurer > 

-and indemnity to the atsupeyi I 

A complete system of jurisprudence, however, could not be sud- 
?<$euly erected ; but there is rather matter to excite our wonder 
-that so much has been done in this respect(Xr) within the last forty 
years, than .ground to complain that Ik tie has been effected. It is 
the boast of this age, that in it tfce great foundations of marine ju- 
risprudence have been laid, by clearly developing the principles 

[#] Documents laid before a meeting of the West India merchants 
and planters at the London Tavern, 26 February, 1807. 
[A] Finance Report, 1807, p. 231. ft] Ibid. 233. 
[i] Park's Introd. xlvii. ath edit. 
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upon which policies of insurance are founded, and by happily ap- 
plying those principles to particular cases. The improvement* 
which have been made by the legislature from time to time) on the 
system of insurances, by many wise statutes and salutary restric- 
tions, have, by the liberal and equitable construction of the learned 
judges of the courts both of law and equity, who adopted the true 
principles of commerce, in their decision of the many intricate 
cases which have been brought before them, added another pillar 
to that beautiful structure of rational jurisprudence, which hat 
deservedly acquired the admiration of mankind. 
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COMPENDIUM 

OF THE 

LAW OF INSURANCE. 



INSURANCE or assurance, according to Sir Wil- 
fiam Blackstone,(a) is a contract by which the in- 
surer undertakes, in consideration of a premium 
equivalent to the tjazard run, to indemnify the person 
insured against certain perils or losses, or against 
some particular event, as shall be specified in the 
policy or instrument of insurance, subscribed by 
the insurer or insurers. 

The utility of this species of contract in a country 
so deeply engaged in commerce as Great Britain, 
fa too obvious to render it necessary for the compiler 
to expatiate on the subject. The most distinguished 
writers have sufficiently enlarged on the great se- 
curity which insurances give to private fortunes, by 
dividing amongst many that loss which would ruin 
an individual. 

Savary(A) is of opinion that this custom originated 
with the Jews, when they were banished from France, 
A.D. 1J82, who took that method to facilitate and 

[a] 2 Comra. 458. [6] Dictionaire du Commerce j tit . Assurance. 
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m ay, its beneficial effect* ar ^ ^ ^ um _ 

cellent and improved state ot our 
versaUy felt and admired. 

Insurance has been man,- ae* £f£^5 
kingdom, and is supposed to •>»« who at the 

here b, some Italians from Lombardy^J ^ 
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From Mr. Park's excellent Digest of the law «| 
this subject, from other approved writers, and from 

M 2 Atk. 55*. M P« k ' s lntrod - 
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^ the Term Reports, the following abridgment has 
been. compiled, which we shall now proceed to ar- 
range under the separate heads, for affording a ready 

reference to the reader, viz; 

i 

I OF MARINE INSURANCE, CONSIDERING, 

i 

1. The Policy \ its nature. 

2. The Construction to be put on it. 

3. Warranties in Policies. 

4. The Proceedings on Policies. 

5. Of He-assurances and Double In- 

surances. 

H. OF LOSSES UNDER SUCH POLICIES. 

1. Of total Losses, by peril of the Sea. 

2. By Capture. 

3. Detention. 

4. Barratry. 

5. Stranding. 

6. General or Gross Average. 

7. Partial Loss and Adjustment. 

8. Salvage and Abandonment. 

in. OF FRAUD. ILLEGALLITY OR IRREGULARITY, 
WHICH EITHER VITIATE THE POLICY, OR PRE- 
VENT A RECOVERY THOUGH A LOSS HAPPEN. 

 1. Of Direct Fraud in Policies. 

2. Of changing the Ship. 

3. Deviation on the Voyage. 

4. Sea-worthiness. 

5. Of Wager Policies. 
6- Of valued Policies. 
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7. Of illegal Voyages. 

8. Of Enemy* s Ships, &?c. 

9. Of prohibited Goods and Commerce. 
10. Return of Premium in cases of void 

or fraudulent Policies, &?c. 

IV. OF BOTTOMRY AND RESPONDENTIA, 

V. OF INSURANCE ON LIVES. 

VI. OF INSURANCE AGAINST FIRE. 

Before we enter into the detail, it may be proper 
to say a few words as to who may be insurers or 
underwriters ; and what property may in general be 

insured. 

At common law, and by the usage of merchants, 
any person whatever might be an insurer ; but this 
having led to dangerous confidence on the' one hand, 
and unprincipled fraud on the other; an act of par- 
liament was passed, (<?) authorizing hi^s Majesty to 
grant charter to the Royal Exchange Assurance 
Company, ?ad the kqndop Assur^nc^ Company; 
and which statute prohibited any other society pr 
partnership fronji underwriting policies of insurance* 
Policies, therefore, are now either underwritten by 
those companies, or individual underwriters ; a pol- 
icy subscribed by any society or partnership being 
absolutely voycb*{f) 

Upon this clause of die statute a question arose at 
Guildhall. It was an action brought against the 

[e] 6 Geo. 1. c. 18. [/] Park, 5th edit. p. 5, 9. 
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defendant, to recover a sum of money received by 
him from one Bristow, to the plaintiff's use. The 
plaintiff was an underwriter,^) and the defendant 
was a broker ; and a loss having happened upon a 
policy underwritten by the plaintiff, he had been 
obliged to pay it ; but Bristow having agreed to take 
half the plaintiff's risk, had paid his moiety of the loss 
into the hands of the defendant, to recover it from 
whom this action was brought; when lord Kenyon, 
C. J. expressed himself as follows : " I am of opinion 
the plaintiff cannot recover; for this is clearly a part- 
nership within the act of parliament. If a single 
name appears upon the policy, as in this case, the 
insurer shall never be allowed, if a loss happen 
to defeat a bona fide insurance, by saying to an 
innocent person, there was a secret partnership be- 
tween another and myself, and therefore die policy 
is void. But here the plaintiff is himself the under- 
writer, who comes to enforce an illegal contract ; 
it is a partnership pro hac vice ; and this party can- 
not apply to a court of justice to enforce a contract 
founded in a breach of law." 

Which decision was, in a more recent case, con- 
firmed by the unanimous opinion of the court of 
Common Pleas,( h) the learned judges thereof declar- 
ing, " that by the 6 Geo. I. c. 18. the two corpora- 

[$>] Sullivan v. Greaves, Sittings after East. 1789. 
[A] MitcheU and others, assignees of Robertson v. Cockburr, 
assignee of Tyler, 2 H. B. Rep. C, B. 379. 

A2 
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Xi tibns becdrfte tfte purchasers of the e±clu§ite pri*~ 
*' itege of instiling oh a joiht stock j and to gite feffeot 
* k ttt that pii^iifegt, all other pers6ii$ are prohibited 
* frotti iniufrteg ton a joint itodk^ 

In another ctote&i) A. B. and <7. became pirtaers 
in ihStiHng ships (contrary to the t>. Geo. 1. c. 18.) 
btit it tea agreed that the policies should be undeiS 
Written in th6 ftattie of A. only ; several polkiei 
Were effected, and the pt* emium received by C. nxtd 
2X as broken, hteld that A. could not recover those 
premiums from C. and 2). 

In a subsequent case,(£) all these cases were con- 
sidered, arid ifully confirmed in the Court of Comtnon 
Fleas, by lord Eidoii, Heath, Rooke, and Chambre, 
justices. 

The rule established by all tfhese cases seems to be 
this, that if the credit of any company or society 
(except the two mentioned in the statute) bte in any 
event pledged in a contract of this tiaturte,(/) the con- 
tract is void. And therefore, where a company of 
ship-owners engaged to insure each others ships, 
though they covenanted severally and not Jdirtefy, to 
pay a defrtain sum in case of loss, in proportion to 
their respective sharefe ; yrit as there was a clause 

[r] Booth and others, assignees of Brown v. Hodgson and ar.o- 
<ther, 6 Term R. 405. '[>] Aubert v. Maze, 2 Bos. and Pall. 3V 1. 
[/] Lees v. Smith* 7 Term R. 338. 
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providing that in case of the insolvency of any one 
of the members, all the others were to be responsible, 
the contract was void. 

Bat in *u£h an association,^) each individual 
ftibscriter is <toiy liable for the sum to which his 
fttifie appears, and not for the default of the other 
subscribers ; k has been held by lord Kenyon, that 
such an association does not infringe on tine act of 
parliament. 

There acre clauses in a subsequent part of the tta» 
tute,(n) securing to the South Sea and East India 
Companies, all the rights and privileges which they 
had enjoyed previous to the passing of that act, and 
the right of lending money on bottomry to the cap- 
tabs of their own ships. 

The most frequent subjects of insurance are, first, 
ships, goods, merchandizes ; the freight of hire of 
ships; secondly, houses, warehouses, and the goods 
in them, from danger by fire; and thirdly, lives, {of 
the two latter, see post V* VI.). Bottomry and 
Respondentia are also particular species of property 
which may be insured ;(o) but which must be par- 
ticularly expressed in the policy, unless by the usage 
of trade it is understood, (see post IV.) and(/>) the 

. [«] Harrison v. Miller, sittings after M. 1JT96, 7 Term Rep. 
340. note (d). [n] Sec. 24, 26, 28. 

[o] Glover v. Black, 3 Burr. 1394. (ft) 1 Black.Hep. 405. 
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lien of a factor upon goods is included in the term 

goods, (q) 

But insurance on seamen's wages is prohibited,(r) 
or any thing that he is to receive at the end of the 
voyage in lieu of wages, e; g. slaves. Nor can he 
recover the value of such a thing in an action against 
his agent, for negligence in. not procuring such in- 
surance. 

4 

But goods may be insured,($) though purchased 
with the proceeds of a former illegal c&rgo, 

And(f) a governor of a fort may insure it against 
the attacks of an enemy. 

And(w) the profits of a cargo employed in trade 
on the coast of Africa, are an insurable interest. 

XJpon(ar) insurance. on profits valued at 400/. 
where the plaintiff declared, as for a total loss 9 and it 
appeared that after a shipwreck, by which many of 
the slaves, on the profits of whom the insurance .was 
made, were lost, but the remainder reached the mar* 

[7] Godin v. the London Assurance Company, 1 Burr. 489. 

[r] Webster v. De Tastet, 7 Term Rep. 157. 

[«] Bird v. Appleton, 8 Term Rep, 562. 

[*] Carter y. Boehm, 3 Burr. 1905. 

\u] Barclay v. Cousins, 2 East. 544. v 

\x\ Hodgson v. Glover, 6 East. 316. 
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fcet, and vvere sold ; and it did not appear what profit 
was made of them, though it was found that the pro- 
duce of those who were sold did not give a profit 
upon the whole adventure, held, that the plaintiff was 
not entitled to recover. 

Insurance on imaginary profit was holdeji goodly) 

And wl^ere A. being iodepted to J3. 9 without any 
order from him consigns goods to C, held, A&t M* 
had uninsurable interest in the goods so consigned, (z) 

Insurance on enemy's property is prohibited by 
stat. 33 Geo. 5* c. 27. s. 4.(&) but the existence of 
the act was limited to the then war ; and the cases 
alluded to have setded that question, and such insur- 
ances are now held to be illegal. 

We now proceed to our proposed arrapgemenl * 
and I. 1. of the 

Policy. 

Policy is the name given to the instrument by 
which the contract of indemnity is effected between 
the insurer and insured ; and it is not Jike most con- 
tracts, signed by both parties, but only by the insu* 

ly] Hemickson v. Margetson, 2 East. 549. in note, 
[z] Hill v. Secretan, 1 Bos. and Pull. 315. 

[a] See post III. 5. 7. Brandon v. Nesbitt, and Bristow v. Tow- 
ers, 6 Term Rep. 23 and 35, Potts v. Bell, 8 Term Rep. 548. 
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rer, (the party who takes on him the risk) who on 
this account, it seems, is called the underwriter. 

; There are two kinds of policies, the valued and 
open ; the difference is, that in the former, property 
insured is valued at prime cost at the time of effect- 
ing the policy ; in the latter the value is not mention- 
ed. In the case of an open policy the real value 
must be proved, in the other it is agreed ; and it is 
just as if the parties had admitted it at the trial. (Z>) 

They are only simple contracts, but of great cre- 
dit, -and ought not to be altered when once they arc 
signed, unless there be some uniform document to 
\j|ltew that the meaning of the parties was mis- 
taken, (c) or unless they be altered by consent. 

* - 

A policy is a species of property for which trover 
will lie at the instance of the insured, if it be wrong- 
fully withheld from him.(rf) 

The form of the policy now used(<r) is two hun : 
dred years old, and is very irregular and confused, 
and often ambiguous* It is partly printed, to serve 
for general purposes, common to all policies ; and 

partly written, for the purpose of inserting the names 

. • • • 

[b] 2 b. mr. 

[c] 1 Ven. Sir. Motteux v. London Ass. Company, 1 Atk. 545. 
Bates v. Graham, Salk.444. [rf] Park, 4. [*] Malyne, 108. 
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of the parties, (f) and to express their meaning ; and 
the written clauses shall accordingly controul the 
printed words, (g) 

There are nine requisites of a policy. First, the 
name of the person insured. It was formerly much the 
practice to effect policies of insurance in blank, with- 
out naming the persons on whose account they were 
made ;(h) this was found both mischievous and in- 
convenient ; to remedy which the stat. 25 Geo. 3. 
c. 44. directed the names of all persons interested, 
or if they resided abroad, the names of their agents 
in this kingdom to be inserted in the policy. The 
provisions of this act, however,(i) not being without 
their attendant evils, it was repealed by stat. 28 Geo. 
3. c. 56. ; which enacts,^) that it shall not be lawful 
for any person to make assurance on ships or goods 
without inserting the name or firm of one or more of 
the parties interested ; or the name or firm of the 
consignor or consignee ; or of the person receiving 
the order for, or effecting the policy ; or of the per- 
son giving directions to effect the same. All poli- 
cies without one or other of these requisites to be 

[/] 3 Burr. 1555. [#] Park, 15. 

[//] See Cox and another, Executors, v. Parry, 1 Term Rep. 
464. in which it was held that the executors could not recover, be- 
cause, amongst other grounds, the name of their testator was not 
inserted in the policy. 

[i~\ Play and others v. Edie, 1 Term Rep. 313. 

[£] The above decisions have become immaterial by 28 Geo. 3» 
c. 56. having repealed 25 Geo. 3. c. 44. vide Park, 19. * 
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ftull and void. A trustee or consignee, tlierefore,(/) 
may injure in their own names, &c. white the ships, 
&c. are in transitu to this country. So may a 
prize agent ; so may the captors of a ship seized as 
prize, and inserting the broker's name in the policy 
afs agent generally, without sayingfor whom,(*rt) is a 
sufficient compliance with the 28 Geo. 3. c* 56. So 
k is if his name be inserted in the policies though 
not as agent. 

Secondly, The named of the ship and master, (n) 
unless the insurance be general on any ship Otf 
ships, (o) 

Where a policy described the insurance to.be on 
goods(j&) on board the ship called, " The American 
ship President" this was taken to be all name of the 
ship, and not a warranty of her being an American 
ship called the President. And where the policy 
after such name had the words, " or by whatever 
" other nam<> the same ship should be called" it was 
holden to be no variance, that the real name of the 

s 

[/] Crawford v. Hunter, 8 Term Rep. 13. Boehm v. Bell, ib.e. 
154. 

[tn\ Bell and others v. Gilson, 1 B. & P. 345. De Vignier v. 
Swanson, ib. 346. n. 6. 

[rc] See Kewley and another v. Ryan, 2 H. B. Rep. p. 343. on ship 
or ships, and Henchman v.Of&ey, ib. 345,note (a), and see Marshall 
on ship or ships. 

[o] Park (19 a.) 

I ft] Le Mesurier and another v. Vaughan, 6 East. 382. 
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ship was The President, the identity of the ship 
meant to be insured with that name being proved. 

« 

. An insurance was made upon a ship called, " The 
" Leopard, or by whatsoever other name or names the 
same ship should be called^q)" whereof was master 
for that voyage A. B. or whosoever else should be 
master. Upon the evidence of A. B. it appeard that 
the ship of which he was master was called the Leon- 
on/, and was never called by the name of the Leop- 
ard ; and. it was insisted by the defendant's counsel 
that this was not the ship insured, it being of ano- 
ther name; and that the words, " by whatsoever other 
u name or names the same should be called," would, 
pot. help it, because thoge words meant where a ship 
was called by the name in the policy; and likewise 
by some other name ; and not, as here, where it was 
never . called by the. name in the policy. For the 
plaintiff it was urged, that the words are, " by what- 
" soever other name the same ship shall be called ; 1> 
and therefore it was only necessary to prove the iden- 
tity, which was done here by captain A. B. who said 
that he was master of the Leonard ; and that name 
was no more than one description of die ship. And 
of this opinion was the chief justice. 

Thirdly, Whether the insurance be made oh ships, 
goods or merchandizes ; but there are some kinds of 

[q] Hall v. MoUineux, 17 Dec. 1744, at Guildhall, coram Lee, 
C. J. ib.^585. MS. note read by Lawrence J. 
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merchandize which are of a perishable nature, and 
liable to early corruption ; on account of which the 
underwriters of London have inserted a memoran- 
dum at the foot of their policy, by which they de- 
clare, that in insurances ** corn, fish, salt, finit, flour, 
" and seed, are warranted free from average, unless 
general, or the ship be stranded. Sugar, tobacco, 
hemp, flax, hides, and skins, are warranted free 
" from average under five pounds per cent ; and aH 
u other goods ; also the ship and freight are wair- 
ranted free of average under three pounds per eenti 
unless general, or the ship be stranded: n (r) 



€4 



ft 
ft 



This clause was introduced in 1 749 {vid. Cocking 
v. Fraser, East 25 <3eo. $.). The ftrm of this 

4 

memorandum was universally used until 1754, when 
the two insurance companies struck out the word, 
" or the ship be stranded" in consequence of the 
decision in Cantillon v. Ldridon Assurance Company, 
3 Burr. 1553. We may here observe,^) that a poli- 
cy on goods generally, does riot include goods lasheti 
on deck,(*) the captain's clothes or the ship's ptcfc 

[r] the only material difference between the memorandum of pri* 
rate underwriters, and those of the two insurance companies, con- 
sists in the omission of the wt>rds w or the ihifi be stranded" and 
that they insert rum among the? articles upon which they will not 
fee liable to any partial hps unierjiye fier s&qf^md #nit freight 
fut of the articles upon which there shall be no partial loss under 
three per cent. Vid. the forms of the different policies in tfee sche- 
dule to the 3S Geo. 3. c. 63. 

[*] Park 21. [t] Abbot on merchant ships, &c. PartllL 

c. viil 323. See post. 
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visions ; but a policy on the ship anfl furniture in- 
cludes provisions sent out in a ship for the use of 
the crew.(w) 

Fourthly, The name of the place at which the goods 
are laden, and to which they are bound, (x) A poli- 
cy therefore from London to — *- is void. It is also 
usual to state at what ports or places the ship may 
touch or stay, to avoid questions oji deviation.^) 

Fifthly , The time when the risk commences and 
when it ends. On the goods it usually begins from 
the lading on board the ship, and continues till they 
are safely on board the ship ; from her beginning to 
lade at A, and continues till she arrive at the port of 
destination, and be there moored in safety twenty-four 

hours* 

» • 

In England no express time is fixed for the num- 
ber of days in which people are obliged to unload 
their goods, the owners being left to their own dis- 
cretion, provided there is no unreasonable delay, 
which must always depend upon circumstances.(z) 

In an insurance on goods from A to B 9 {a) u un- 
" til they should be there discharged and safely land* 
" ed ;" on their arrival at J9, the merchant to whom 

[«] 4 Term Rep. 206. [ir] MbIL b. 3. c. T. 1. 1*. 
[y] Park 2S, [2] Noble v. Keitoway, Dong. 492. 
[a] Hurry v. Royal Assurance Company, 2 B.Jc P. 430. 
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the goods belonged, employed and paid a public 
. lighter to land them, and the goods being damaged in 
the lighter without negligence the underwriters 
were held liable for die loss, (4) 

But in an action on a policy oh goodsj(c) "until 

" the cargo should be discharged and safely landed ;" 

on the arrival <>f the ship, the goods insured were 

puton board a lighter hired in the usual way, and 

, brought to the plaintiff's wharf in the evenipg, but 

. not landed, oh account of the rough - weather ; the 

plaintiff then undertook- to see to the landing himself, 

•• • > • » 

but in the night the lighter wafc, by an unavoidable 

accident, sunk, and the goods lost ; herd,.that thci 

• . » 

underwriters were discharged, (rf) , ; : 

i 

Sixthly, The various perils against which theiun- 
derwriters insure. The WQrds now used in policies 
are so comprehensive that there is scarcely .any eyent 
unprovided for. The insurer undertakes to bear 
u all perils of the seas, men of war, fire, enemies, pi- 
, " rates, rovers, thieves, jettisons, letters of mart and 
" countermart, surprisals, takings at sea, arrests, 

[£].jS. P- Rucker v. London Assurance Company, GuJWhall^ 8 
June 1784, coram Euller J. 432. note(a). 

[f] Strong v. NntaJly, 1 Bos. und Pull. New Rep.. 16. 
• [d] See Sparrow v. Carruthers, 2 Stra. 1236. where a party 
by taking goods into his own lighter, discharged the underwriter's. 
Rooke J. observed, that in Hurry v. the RoyalEafcialwge Gdftipaby, 
they did nut intend to shake the authority of Sparrow: v. Carruthen;. 
ib. p. 19 
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u resttaSttSr and dbtetnmfetoa of kings, princes, and 
u people ©f what nation, condition, or quality scm 
f< ever ; barratry of the master and mariners, and off 
btter perils, losses, ahd misfortunes thfci have or 
shaM come to the hurt,, detriment, or damage of 
the said goods and merchandizes, a«d ship* or any 
part thereof." 



«« 



The policy is frequently made with; the wOrda* 
lost or not lost, in it, which are peculiar to English 
policies, and add greatly to the risk ; as though the 
ship be lost at the time of the insurance mad£ r the 
underwriter is liable, if th£r£ be fio fraud. (*)» 

There is ona case, in which by aet of parliamtfn t„ 
the Underwriters are prevented frt>m paying upon 
certain risks mentioned in th6 printed policies^ and 
that ism insurances upon cargoes of slaves. With a 
view to procure better treatment when in health, &&$ 
a greater degree of care and attention when in sick- 
ness, for the objects of this traffic, the legislature has 
provided, that though the usual printed words may 
remain on the face of the policy, that no loss or dam- 
age shall thereafter be recoverable on account of the 
mortality of slaves by natural death 6r ill treatment f 
or loss by throwing overboard of slaves oft any ac* 
count whatever, or loss or damage by restraints or dfc~ 
tainmcnis, by kings, princes,, people, or inhabitant* 

[ej 5 Burr. 20831 
B* 
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of Africa, where it shall be made appear that such 
loss or dartiagfc has been occasioned through any ag-' 
gression for the purpose of procuring slaves, and 
committed by the master of any such ship, or by 
any" person or persons commanding any boat or 
boats,' dr party or parties of men belonging .to ^ny 
such ship, or by any person or persons acting by 
the direction of any such master or commander res- 
pectively^/) 

r Seventhly, The premium or consideration for the 
ridk, . which is always expressed in the policy to be 
received at the time of underwriting ; but policies 
in general are effected by the intervention of a bro- 
ker, between whom and the insurers open accounts 
are kept by the usage of trade (g); and who are there- 
fore, it seems, liable, in an action, to the insurers* 
notwithstanding such admission by the words of the 
policy* - . 

i Where an English subject in time of war, who had 
received orders, to effect an insurance for a neutral, 
foreigner, opened the policy with his usual broker in 
his. own same, but informing him at the same time 
that the property was neutral ; this is a sufficient in- 
dication to the broker that the party acted as agent x 
and not on his own account ;( A) and therefore she, < 

[/] 34 Geo. 3. c. 80.. •. 30s continued by 39 Geo. 3. c. 80. s. ^ 25i 
'£#] Airy fend other*, assignee* of Milton, v. Bland, Park, 5th. 
edit 27. [A] Maans v. rtenderson, 1 East. 335; 
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broker ha* no lien on the policy so effected f<?r his 
general balance against such agent, as between such 
broker and the. principal. 

- • ... 

•' Where credit was given by insurance brokers in 
an account delivered in by them to an* underwriter, 
for the premiums of reassurances, declared illegal by 
the Id Geo. 2. c* 37. after which the assured gave 
notice to the brokers not to pay the money over to 
the underwriter, and indemnified them for with- 
holding it ;(*) held, that the underwriter could not 
maintain an action against the brokers to recover 
such premiums as for money had and received by 
them to his use ; the transaction being illegal, and 
the money not having been actually paid, but only 
credit given for it in account. 

Eighthly, The day, month, or year on which the 
policy was executed. This insertion seems very 
necessary, because by comparing the date of the pol- 
icy with 'the date of facts which happen afterwards, 
or are material to be proved,, it will frequently appear 
whether there is any reason to suspect fraud or im- 
proper conduct on the part e£ the insureds 

NinthJy ,. By the. 44<Ge<K X xv 98*. the policy mus* 
be duly stam|ted K vi*. for esrery policy on* a coaling 
vessel, or to, Ireland, Guernsey, Jersey,. Alderney, 

{ty Edgar arid another,. Assises of Garden v- Fowler,. 3 E%st 
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Sarfc, of the hie of Man, where the preraiiira AM 
riot exceed S0#. per centum, 1*. 3d. and ptogres* 
sively for every 100/. insured, an additional duty of 
Is. 3d. and so for any fractional part of 100/. ; and 
where fhe prcmimn s&all exceed 20*. per oeirttrfrv, 2*. 
teL for KH>/. ; and for ivery additional 100/. 2s 6& 
and the like fot* afty fractional part of 100/. ; and fof 
every policy oii any mher voyage^ #her£ the prt*< 

srtium shall not exceed 20*. per centuhi, 2*. 6rf. and 

« 

525. 6tL for evety additional 100/. and the like for 
toy fractional part of 100/. and Si. for every sthtnp 
On the policy Where the premium shall exceed 20** 
per centum, and Ss. for every additional 100/. ins u^ 
fad> and 6 very fractional part of 100/. See also 35 
Qeo. 3, c. 63. s. 1. to 16. 

i 

In a recent case,(Ar) it appeared t<rbe usual for the 
tmdef writers at Lloyd's coflfee hbusfe, to put down 
upon a slip of paper, all the riiks they had taken id 
the cotlrse of the day ; and one of the Special jury 
said, they considered the party as bomid by that 
Slip; though he rtever signed a policy. 



-•-.* 



But lord Kenyon said, that whatever obligation 
there might he in honour and good faith, he certainly 
Would not be bound in law ; far in 6rd6r to enforce 
the claim of the assured in a court of justice,, hfe must 
produce a stamped poiky. 

[#] Rogers v. M'Carth};, Sittings after HiL Term, 180a 
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By staU 11 Geo. l..c. 30. when an jfos^raijce is 
njade^a policy mast be ma^e out within tl\Ffie ckys^ 
under a penalty of 100/. ; and by the sa?pe statute 
promissory notes for insurances aje void. ( 

It is stated above, that policies are generally, effect- 
ed by the inter vention of a broker, ,and that the name 
of the agent of an insurer residing abroad inust.be 
mentioned in -the policy. It seems therefore, the 
proper place here to mention, that such aggnt qr 
correspondent is liable. to an wiioiiJbrnQt injuring, 
(I) which is to /be tried on the same principles ^s qn 
action on a policy ; and the defendaiit mentitled ; tp 
every benefit of which the "underwriter ^rnght take . 
advantage/ The whole law pn this subject inlaid. 
down in Smith v. Lascelles,(m) where Buller J. men- 
tioned three, instances in 'which such order to in- 
sure must be obeyed,. 1. Where a merchant abroad 
has eflfects in the hands of his correspondent here. 
2. Where though the merchant has no efiects in : the 
hands of his correspondent, yet the course of dealing 
has- been such, that the one has been used to send 
orders for insurance, and the other toxomply with 
them. 3. If the merchant abroad send bills of 
lading to his correspondent here, and ingrafts on 
them an order to insure^w) as the implied condition 
on which the bills of lading' shall be accepted. *, 

[/J Harding v. Carter and another, Sittings at Guildhall after 
Easter T. 1781. * [w] 2. Term Rep. 187. 
[n] Smitfi v. Lascellas, 2'Tcrm Rep, 1S7. and note. 
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So also if a merchant here accept an order for in- 
surance,^) and limit the broker to too small a premi- 
um, in consequence of which no insurance can be 
procured, be is liable to mftke good the loss to his 
correspondent. 

. But if a person to whtan such order is sent, does 
what is usual to get the insurance made, \p} that is 
sufficient ; because he is no insurer,, and is not obli- 
ged to get insurance # all events* Thus, if he send 
to Lloyd's, and the underwriters tefuse to take tho 
risk at any premium ; ahd he afterwards atv&i to get 
insurance done at Newcastle, he has done his Arty* 
add cart never afterwards be charged in this action* 
More especially if the plaimiff adflpt a$d approve his 
condufct* 

> • • .  

i. 2. The Constructed to. be. fusion the Policy, 

A policy being considered as 4 simple contfafcl of 
indemnity, must always be cenatrued, as nearly as 
possible, according to the intention pf the contract 
fog parties, and not according to the strict meaning 
of the words, {q) And in questions oh such con- 
struction, no rule has been more frequently followed 

[0] Wallace v. Tellfair, Sittings after Trin. ir86, before Buller J, 
2 Term Rep. 188. note (a). 

[/1] Smith v. Cologan, 2 Term Rep. 188. note (a). N. P. before 
Buller J. Mich. 1787. 

[?] 1 Burr. 34r*8. 2Salk. 443, 445. 2 Stra. 1265. and post HI. 3. 
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than the usage of trade, with respect to the voyage 
insured. 

A pdlicy on a ship generally from A to B f was con - 
strued to mean till the ship was unladen.(r) But if 
it contain the usual words, till moored twenty-four 
hours in safety, the insurers shall be answerable for 
no loss, that does not actuiflly happen before the ex- 
piration of the time. ; (^) Even though the loss was 
occasioned by an act (of barratry by the master) 
committed during the voyage insured. 

Under a policy containing these words, the under- 
writers were held Kable for subsequent loss ; be- 
cause the captain, the very day on which the ship 
arrived at her moorings, was served with an order 
from government to return in onder to perform quar- 
antine, mid therefore the ship could hot have said 
to have moored twenty-Jbur hours in sajety,(t) al- 
though ihe did not £0 back for some days. 

80 where the ship Hercules was insured from Bil- 
bo* to Hbtifen, and till twehty-four hours moored irt 
safety there. The ship arrived, an embargo having been 
previously laid on kll English vessels in that port. 
The captain went on shore the day he arrived, and 
the next day the embargo was laid oh his ship. He 
was afterwards permitted to land his cargo, which 

[r] Skinn.243, "[*} Lockyerand others v. Gffley, lTermRep.252. 
[/] Waples ¥. Eames, 2 Stra. 1243. 
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he delivered to his consignees, but the shjp was de- 
tained as a prize, and the captain and crew allowed 
subsistence as prisoners of war from the time of 
their arrival. Lord Kenyon held> she was as much 
within the power of the enemy, as if a guard had been 
put on board the moment she arrived. She could 
not be said to be twenty- foqr hours, or a minute 
moored in safety ; for immediately on her entering 
the port she was to all intents and purposes captur- 
ed by the French.— Verdict for plaintifis.(u) 

But where a ship had arrived at the wharf, where 
she intended to unload on the 12th January, and was 
foid on the outside of the tier j there being no room 
to lay her in* the inside, where the sails were unbent, 
topmasts struck, three anchors out, and she was also 
lashed to another ship, and so continued till the 19th, 
when several ships and a quantity of ice drove athwart 
her stern forced her adrift, and she was wholly lost ; 
lord Kenyon was of opinion, that she was complete- 
ly moored upon the 12th, and as the accident did not 
happen till above twenty- four hours after the time, 
the plaintiff was nonsuited, (a?) 

In a policy upon freight, if an accident prevent the 
ship from sailing, the insured cannot recover the 
freight,(y) which he would have earned if she had 

• [w] Minct v. Anderson, Peake 211. Sittings after Hil. 34. Geo. 3. 
O] Angerstein v. Bell, Sittings aft. Trin. 179$. . 
E.V] Tonge v. Watts, ibid. 1251. 
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completed her voyage. But if the policy be a val- 
ued policy, and part of the cargo be on board when 
such accident happens,(*) the insured may recover 
to the whole amount. 

Where a ship was chartered from A to £, theie 
to take on board certain goods, and .proceed to C, 
See. for which the owner was to receive freight at 
so much per ton y a policy of insurance on such freight 
was held to attach from the sailing of the ship from 
A*{a) 

When an insurance is at and from any! place the 
ship is protected,^ from her first arrival during her 
preparation for the voyage ; but if all thoughts of the 
voyage be laid aside, the insurer is discharged ; and 
it has been determined that the outward risk ends 
when die ship has moored in any port of an island 
(Jamaica) but does not continue till she comes to her 
last port of delivery in the island. (r) 

In a similar case, lord Mansfield laid down the 
same doctrine to the jury, namely, that the outward 
risk upon the ship ended twenty-four hours after its 
arrival in the first port of the island to which it was 

[z] Montgomery v. Bggtnton, 3 Term Rep. 362. v 
[<z] Thompson v. Taylor, 6 T. R. 478. Aliter if the freight had 
been on goods, and the loss had happened before the goods were 
%a board. [4] 1 Atk. 548. Chitty r. Selwin, 2 Atk. 359. 

[c] Camden *. Cowley, 1 Black. Rep. 417. 
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•destined \ but that die outward policy upon goods 
continued till they were^anded^*/) 

* * * 

The great and leading cases xm questions of con- 
struction, are two, Ticrneyv. Ethertngton undPeUff 
v. Royal Exchange Company. {e) In these cases the 
.principles to be observed in the -construction of pol- 
icies, are fully considered ; and in the latter of the A 
lord Mansfield -observed, that, u the insurer at the 
time of underwriting, has wnder his consideration the 
nature of the voyage, and the usual manner, of doing 
it; and what is usually done by such a ship, with such 
a cargo* in «uch a voyage, is understoodjto be reler- 
•edto by every policy. " . Thesau*e principles were ad- 
hered to in a subsequent case, where die same team- 
ed judge remarked that every, underwriter is pre- 
sumed to be acquainted with the practige of the trade 
he insures; 91*4 if he does not know it he. ought 
to inform himseJf,{ f) So in the copstrqetion of a 
policy upon time,{§*) the same, tiherafity prevails as 
in other cases ;(A) and an attention tq the meaning 
of the qontracting parties has <always been .paid Ji) 

Id] Barrass t. London Asswanoe Gompahy. • Sittings after HtL 
1782,. at Guildhall,, which doctrine was; con^nred dy ^iraodern de- 
cision, Leigh v. Mather, fcark 38> {e] 1 Burr. 348. « 

[/} This doctrine was'cotffirmed by lord&enyori, and the whole 
Court of King's Bench, Jn&rough r. Wbitmorey* Tettn Rep. 206. 
?See post. >[&] Syers and others -v. Budge, Dougl. 5f&. 

m Ibid. 527, 531. . '*•]''* ..:•.■:./*"• r . 

i0 ^y 35 Geo. 3 * c - 63 - s * 12 - no policy upon Any ship, or interest 
therein, shall be ,n>ade Jbr any longer time than 12 calender 
•months? • " 
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The usage of trade with respect to East India 
voyages has been more notorious than in any other, 
the question having more frequently occurred. The 
charter-parties of the East 1 India Company give leave 
to prolong the ship's stay in India for a year, and k r 
•b common by a new agreement to detain her a year 
longer* The words of the policy too are very genera), 
without limitation of time or place. These char- 
ter- parties are so notorious, and the course of the 
trade is so well known, that the underwriter is always 
liable for any intermediate voyage, upon which the 
ship might be sent while m India, though not ex- 
pressly mentioned in the policy. These principles 
were folly laid down and settled in the nine causes 
.tried upon the ship Winchckca East Indiaman ;(k) 
the nine verdicts in which were ultimately uniform 
for the plaintiffs the insured, against the underwri- 

* 

ters, which have been since recognized arid allowed 
in subsequent cases. (/) . 



« • • 1 



Two partners purchased a ship undfcr a bill ofc 
sale,(w) conformable to the stat.26G. 3. c. 60.; after- 
wards they took in two other partners, but there wa% 
up transfer of the ship to them jointly with the others; 
held, that the four partners had not any insurable 
interest in the freight of the ship, 

[*] Salvador v. Hopkins, fee. 3 Burr. 17fl7. and ttq. 

[/] Lavabre v. Wilson, and.Lavabre v. Walter, Dougl. 284. 

[m] Camden r. Anderson, 5. T. R. 70&r 
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Th$ fright toireight restiits from (he right of own- 
ership, ami these four partners had neither ft legal or 
an eqitable title to the,shijp,(rt) ; ■- 

So in an action upon a policy " on goods^o) spe- 
" cie, and effects, of the plaintiffs, on hoard the ship 
" on her voyage from London to Madras and China, 
" with liberty to touch, stay^ and trade at any port* 
" or places whatsoever ;" a similar question arose 
upon the following facts : When the ship arrived 
at Madras she was too late to go to China that year, 
upon which she was employed by the counsel there 
to go from Madras to Bengal to fetch rice, which 
voyage she performed once, and in attempting to per-, 
form it a second time was lost. Th$ jury found a 
verdict for the plaintiff, which was afterwards con- 
firmed by the Court of King's Bench. 

So also in a subsequent case,(/>) the Court of 
King's Bench decided on the usage of the India 
trade, where the insurance was from " London to 
Madras and Bengal," where the usage was, that 
when the ship arrived at Madras the council might 
send her elsewhere, of which usage the underwriters 
were bound to take notice. 

So in the case of the ships the Hope and the Anne, 
which were insured at and from Dartmouth to Wa- 

[n] Ibid. [o] Gregory v. €hristie, B. R. Trio. 24. G. 3. 
[/0 Fanjuharson v. Hunter, B* Ji. Hil. 25. Q^.Z. 
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terford,(y ) and from thence to the port or ports of 
discharge on the coast of Labrador with leave ta 
touch at NewfpuncUand tilt the goods should be safely 
discharged and landed. From the time of their arrival 
the crew were chiefly employed in filing, ' andjtook 
out their cargo only at leisure times {which was fully 
proved to be the usage) and the ships were taken by 
a privateer before they were unloaded. The court 
held that the insurers were liable ; for that accord* 

ing to the usage there was n6 delay. 

• ... 

However^ the parties may, by their own agree- 
ment prevent such latitude of construction; nor 
need thii be done by express words of exclusion ; 
but if, from the terms used, it can be collected that 
the parties trteaht so,(r) that construction shall pre- 
vail ; and the equitable principles of construction 
shall never be carried so far as that when a man ha. 
insured oiie ; specie's of property he shall recover a 
damage ivhibh he has ^rfferfedby the loss of a differ- 
ent sp£riesi('i)* fl T*ftuV brie who has insured a cargo 
of goods, Caririoti j iriider that insurance, recover the 
freight patdToi 4 the? carriage ;!' nor can an owner who^ 
insures xfe'&hifttherilg ' demand satisfaction for the* 
loss of the merchandize laden theredn;(^i or extra- 
erdinary wages paid to seamfitvorthe value of pro- 
visions by reason 6t detention of the ship at any port.. 



•>'•■•■. > • • .» . * 



[y] Noble and; others v. Kennoway, Doug. 472, fr\J Doug. 27,. 
fca] Eden v. Poole, Sittings after Hll. 1785. 
tfl Robertson v. EWer f 1 TeritLRep.ilS/^ . • 

CL2. 
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In op insurance upon the ship Tartar ,{u) at and 
from London to Newcastle and Marseilles, and at and 
from Marseilles to her discharging port or ports hi 
the West Indies (Jamaica excepted), the facts were, 
that the ship being distressed bore away lor Minorca 
and put into Port Malion, where the, captain obtain* 
ed leave from the Vice-adrriiralty court to have hit 
ship survey ed^x) in consequence of which she was 
long detained ; and the action was brought to recov- 
er the extraordinary wages, and the provision ex* 
pended during the detention for these repairs. Lord 
Mansfield was of opinion, that such articles as sailors' 
wages and provisions expended, while a ship is de- 
tained to refit, can never be allowed as a charge 
against the insurer on the ship ; and a verdkt was 
accordingly given for the defendant. 

* In the construction, of policies, the loss must be 
a direct and immediate consequence of the peril .in- 
sured, and not a remote one, in order to entitle the 
insured to recover. This rule is illustrated by a 
case of insurance upon negroes, (y) 

Insurance on goods from A to B y " until they 
" should be there discharged and safely landed ;** 
pn their arrival at 2?,(z) the merchant to whom the 

[it] Fletcher and others v. Poole, Sittings after East. 1769. 
{xy Park 53. [y] Jones v. Schmolt, 1 Term Rep. 130, note(a). 
[z] Hurry v. The R. E. Assurance Company, S B* and P. 430 
Itycker t. the R. E. Assurance Company, ibid. 432. n. 
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ffoods belonged, employed and paid a public lighter 
to land them, and the goods being, damaged in the 
lighter, without negligence, the underwriters were 
held liable for the loss. , 

Policy on freight valued at 500/. on a voyage at and 
from Demamra, Berbice, and the Windward and 
Leeward Islands, to London ; the ship being at De- 
taarara an agreement was enterecLyito by the master 
with a house there, for a freight from Berbice to Lon- 
don, the cargo to be put on board at Berbice, and 
the ship to take a cargo of bricks and planks from 
Demarara to Berbice, and deliver them there ; while 
proceeding from Denwara to Berbice, with the bricks 
and planks on board, she met with an accident, and 
in consequence never carried her freight ; held, that 
it was not a loss within the policy, (a) 

Policies of insurance are to be construed by the 
♦same rules as other instruments, unless where, by 
die known usage of .trade, or the like, certain words 
have acquired a peculiar sense distinct from their 
ordinary and popular sense. 

As where by a policy of insurance, ship and goods 
were insured, " at and from flll and every port &c« 
on the coast o^Brazil, and after the 7th September^ 
to the Cape^f Good Hope, beginning thead venture 
upon the goods from the loading thereof aboard 'the 

[a] Seller v. Mf'Vicar, 1 B. & P. New ReJ>. p. 23- 
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" said ship at all and every port, &c. on the coast 
" of Brazil, and Jrom the ljth September 1800, and 
" upon the ship in the same mamer"{b) and 'with 
liberty to sail to, Sec. any places backwards and for- 
wards under the Portuguese government, &c. at a. 
premium of four guineas per cent* to return 3/. 10*« 
should the ship have arrived, or the risk have sooner 
ceased than on or before the 17th 4 September; held, 
that the policy only attached on the hQmeward-bound 
cargo laden on board at the coast ^Brazil, and dig,. 

4 

not cover a cargo originally taken in at the Cape of. 
Good Hope, and which continued on board after the 
17th of September, while the ship was on the Coast 
of Brazil, and after she left it on her return to the 
Cape ; neither did the policy cover the ship itself, 
which was insyred in the same manner as the go<x|s» 



< '\ \ 



A policy on a foreign ship(c) must be understood i 
as containing an exception of all captures made by 
the authority ©f our own government. i 

« 

Every insurance on alien property by a British 
subject, must he understood with this implied ex- 
ception, that it shall npt extend to cover any loss. 
happening during the existence r qf hostilities between* 
the respective countries »f the, assured and assurer. (d% . 

: [3] Robertson and another v.. French, 4 East 130~ 
. [c] Kehier v. JL.e Mesurier, 4 East 396. 
[d\ Brandon v. Curling, ibid. 4JUk 
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' Where a ship was chartered in* a voyage from 
London to Dominica,(i) and back to London, at a 
certain rate of freight upon the outward cargo ; and 
after delivering her outward cargo at Dominica, the 

» 

charterers were to provide her a full cargo homeward, 
at the current freight from Dominica to London, &c. ; 
held, that an insurance by the owner of the ship on 
the freight, at and from Dominica to London, attach- 
ed while the ship lay at Dominica delivering her 
outward cargo, and before any part of the home- 
ward cargo was shipped, during which tijne she way 
captured by an enemy ; the contract of a freight* 
raent by the charter-party being entire, and the risk 
on the policy having commenced; 

Goods insured on board a certain ship generally 
by her name,(/) without any addition of country, 
and not represented to be of any particular country 
at the time of the policy being subscribed ; though the 
broker had before said she was an American when 
the ship was subscribed, arid though she was in fact 
an American^ need not be documented as such ; and 
therefore, in case of a capture by a foreign state for. 
want of the documents required by treaty between 
that state and her own, the owner of the goods may 
recover against the underwriters. 

[>] Horncastle v. Suart, 7 East 400. 
[/] Dawson v. Atty, 7 East 367. 
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'- Where! a mot> having seized a vessel laden with 
corn,(g*) and stranded her, took away part of the car- 
go ; court held, assured could no: recover upon a 
count statingthe loss to be by a seizure by people; 
that word in the policy meaning the ruling p&urer of 
the country* 

* 

Where a licence to trade with an enemy granted 
abroad,(/*) had been returned, after being used, to 
fhe secretary of the governor by whoin it was issu- 
ed, who hid, as he believed, thrown it aside amongst 
the waste papers of his office, and did not know what 
was become of it, having afterwards searched for, but 
not recollecting the finding it, and thinking that he 
had not found it ; this is reasonable and probablr evi- 
dence of the loss of such licence, so as to tet in pa- 
rol evidence of its contents, tht pftp£t r in6t being 
considered a$ of any further use at the time ; and 
the witness' attention not having been then called par- 
ticularly to the circumstances ; and the witness may 
speak to the contents of the licence from memory, 
though he had made an entry of it in his memoran- 
dum book, for the private information of himself and 
the governor ; which book was not produced, he hav- 
ing given it to the governor, who was ^gone abroad 
without returning it to him; for such book, if in court, 
would not have been evidence per se; but could 

O] Nesbitt r. Kensington, 4 Term Rep. 783. 

C^] Kensington v. Inglis and auother, in error, 8 East 273. 
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only have t>eea used by the witness to refresh his 
memory. . , . 

Goods aad specie to a certain amount having 
been insured by a policy on ship or ships, which 
should sail* on the voyage iusurod between the 1st 
of October 1799,- and the 1st of June, 1800; a 
memorandum written on the policy <1 1th June, ex- 
tending the time of sailing to the 1st August 1800, 
-does not require a new stamp, being within the 
13th section of the stau 35 Geo. 3, c 63. which 
provides, that the act imposing the stamp shall not 
extend to prohibit the making finy lawful alteration 
in terms <pfr conditions of a?jy policy, &c<$) 

! Where a certain n>ei;di^nt trading: with an alien 
enemy for /specie ^M*d gpp^s tp be brought from the 
enemas country, in Jus ships, into^rar colonial ports, 
was licensed- by the king's authority ; held, that an 
insurance on the enemy's ship> as well as on the goods 

[*} "The stat $5 Geo. 3. c 63. s. 15. provides, that the act shall 
"" not extend tQ<prfth8>k"fhe making of any alteration which may 
fJJawfiallyJbe roade in t|*e .terms and <rpnditiojjs of any policy of 
" insurance, duly stamped as aforesaid, after the same shall have 
4< been underwritten, or xx> reguirc any additional stamp duty by 
* reastin of such. Alteration'; so that such alteration be made before 
i' notice qf. the detenmnation of.the risk originally insured, &c; 
H and so that the thing insured shall remain the property of tire 
-" same person or persons.; and so that such alteration shall not 
t4 pi-olong the term insured beyond the period allowed by this act; 
** and so that no additional fk) further sum shall be insured by rea- 
444 -son or means of such alteration. •' 






s. 
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and specie put on board for the benefit of Bri- 
tish subjects, was incidentally legalized ; . and that 
it was competent for the British agent of both parties, 
in whose name the insurance was effected, to *ue 
upon the policy in time of war, the trust not contra* 
veningany rule of law or of public policy; and 
there being no personal disability in the plaintiff on 
the record to sup. - 

* 

A policy effected on "ship and outfit" on a voyage 
upon the southern whale fishery out -and bomtjjc) 
cannot be altered by consent, after the ship sails 
and tbe risk attaches, to an insurance on " ship and 
goods" without a new stamp; outfit, the subject 
matter of insurance being essentially different In 
such voyage from goods; land therefore, not within 
the exception of the stat. 35 G. 3. c. 63. s. 13. which 
enables .alterations to be made in the terms or condi- 
tions of a policy without 'having a new stamp, so 
that the thing insured remains the property pf the 
same persons, &c. 

The policy in this case, as it originally stood, 
was on ship and goods, which was \ restrained by a 
written note in the margin to ship and outfit; after 
which the indorsement restored it to ship and goods. 

It seems, however, that shifting or successive gar- 
goes on hoard the same ship in the course of the 

[*] Hill v. ,Pattcn, 8 East 373. 
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same adventure, (as in the African and other trades) 
out and home, may be covered by an insurance on 
goods. 

I. 3. Of Warranties in Policies. 

A warranty, in a policy of insurance, is a condi- 
tion or a contingency, that a certain thing shall be 
done or happen, (/) and unless that is performed 
ihere is no valid contract. It is immaterial for what 
end, if any, the warranty is inserted in the contract ; 
but being inserted it becomes a binding condition 
upon the insured, ami he must shew a literal com- 
pliance with it.(m) So, on the contrary, warranties 
shall be strictly construed in favour of the insured. 
As where a ship is warranted well on any day cer- 
tain, though she be lost by eight in the morning of 
the day when the policy was effected at noon,(n) the 
underwriter shall be liable. It is no matter whether 
the loss happened in consequence of the breach of 
warranty or not, for the very meaning of inserting 
a warranty is to preclude all inquiry about its ma- 
terjalhy.(o) It is also immaterial to what cause 
the non-compliance is to be attributed; for al- 
though it might be owing to the merest accident, 
or to the most wise and prudential reasons, the pol- 
icy is avoided. (p) 

[/] 1 Term Hep; 345 s . [m] Park, 318. 

[n] Blackhurst V. Cockell,'3 Term Rep. 360. 
[o] 1 Terra Rep. 346. [/r] Cowp. 607. 

D 
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In this strict and literal compliance with the terms 
of a warranty, consists the difference between a war- 
ranty and a representation ; the latter of whiclf need 
only be performed in substance, while a warranty 
must always be complied with strictly. In a war- 
ranty the person making it takes the risk of its truth 
or falsehood on himself ; in a representation, if the 
insured asserts that to be true which he either knows 
to be false, or about which he knows nothing,, the 
policy is void on account of fraud ;(§0 but a repre- 
sentation made without fraud, if not false in a mate- 
rial point, does not vitiate the policy. (r) 

In order to make written instructions binding as 
a warranty, they must appear on the face of, and 
make a part of, the policy. (s) For though a written 
paper be wrapt in the policy , and shewn to the un- 
derwriters at the time of subscribing, or even if it 
be waferedto the policy Jj) it is not a warranty, but 
a representation* But a warranty written in the 
margin (transversely or otherwise) of the policy, is 
considered. to be equally binding, and liable to the 
same strict construction as if written iu the body of 
the policy-(w) If the underwriter pay the loss on a* 
policy, and after find that such warranty was not 
strictly complied with^a?) he may recover back the » 
money again by action. . . . 

[7] Pawson v.Watson, Cowp. 7&7. [r] See post III. 1. 

[.9] Cowp. 790. [/] Pawson v. Barnevelt, poug. p. 12. in (n.) 

O] Doug!. 11, 12. n. 4. 13. n. 

[x] De Hahn v. Hartley, 1 Term Rep. 343. 
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The various kinds of warranties are too numerous 
to be mentioned, depending generally upon the 
particular circumstances of each case. The three 
cases of warranty, on which most questions have 
arisen, are, as to the time of sailing, convoy, and 
neutrality of property. 

As to the first of these, if a man warrant to sail 
on a particular day,(y) and be guilty of a breach of 
that warranty, the underwriter is no longer answer- 
able. And a detention by government, previous to 
the proposed day of sailing, is no excuse for not 
complying with the warranty, nor a peril within the 
terms of the policy. 

So if the warranty be to sail -after a specific 
day,(z) and the ship sail before, the policy is equally 
avoided as in the former case. 

But when a ship leavefc her port of lading, hav- 
ing a full and complete cargo on board, and having 
no other view but the safest mode of sailing to her 
port of" delivery,(a) for which purpose she touches 
at any particular place of rendezvous for convoy, 
&c. ; her voyage must be said to commence from 
her departure from that port, (3) and though she be 

[y] Hore v. Whitmore, Cowp. 784, 

[z] Vezian v. Grant, cor. Builer J. East Vac. 1779. 

[a] Bond v.Nutt, Cowp. 601. 

[6] Thellusson v.Fergusori, Doug. 361. 
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detained at such place of rendezvous by an embargo, 
die has complied with the warranty. 

What shall be a departure from the port of Lon* 
don, or rather, what is the port of London, remains 
yet undecided. It seems, however, that Gravesend is 
the limit of that port, where vessels receive the Cus- 
tom-house cocket, their final clearance on board, (c) 
and from whence they must depart on the day men- 
tioned in the warranty. 

As to warranty of sailing with convoy. If the in- 
sured warrant that the vessel shall depart with convoy \ 
and it do not, the policy is defeated, and the un- 
derwriter is not responsible. A convoy means a na- 
val force under the command of that person whom 
government, (d) or any authorized by them, may 
luippen to appoint. 

A sailing with convoy from the usual place of ren- 
dezvous, as Spitheadfor the port of London, (e) is a 
departure with convoy within the meaning of such a 
warranty. And although the words used are gene- 
rally to depart with convoy , or to sail with convoy ,{f) 
yet they extend to sailing with convoy throughout 
the voyage ; and this was unanimously confirmed: 
by the whole court in more modern times, (g) 

[c] Parke, 18. [rf] Park. c. 18. 

[e] 2 Salk. 443. Gordon v. Morley, 2 Stra. 1265. 

[/] Jeffrey v. Legendra, 3 Lev. 320, 

[$] Lilly v. Ewer, Doug. 7% 
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< 
But an unforeseen separation from convoy is a 

peril to which the underwriter is liablje.(A) And 
even when the ship has, without any neglect, by 
tempestuous weather, been prevented from joining 
the convoy at all ; at least, so as to receive the orders 
of the commander of the ships of war ; if she dp 
every thing in her power to effect it,(i) it shall be 
deemed a satisfaction of the warranty to sail with con- 
voy. The duty of officers appointed for convoy to 
merchant ships, is prescribed by stat. 13 Car. 2. st. 
1. c. 9, art. 17. confirmed by stat. 22 Geo. 2. c. 33. 
sec. 2. art. 17. the 38 Geo. 3. c. 76.(£) and the 39 
Geo. 3. c. 32. and which latter statute permits ves- 
sels laden with the produce of the fisheries, &c. of 
Newfoundland and Labrador to sail without convoy 
or license, notwithstanding the 38 Geo. 3. c. 76. sec. 
1. &c. ; and by stat. 43 Geo. 3. c. 57. sec. 1* no 
British vessel shall sail without convoy ; nor separate 
from convoy without leave, sec. 2. under a penalty 
of 1000/. and in certain cases of 1500/. sec. 3. and 
insurances on vessels sailing without convoy are de- 
clared void, sec. 4. ; and further enacts, that no ves- 
sels shall be cleared out till bond be given not to sail 
without convoy, sec. 5. with certain exceptions, which 
are detailed in sec. 6, 8, 15, 16. and masters of ves- 
sels are directed to have flags to answer signals, or 
not to be cleared outwards, see. 9 and 10.(/) 

[A] 3 Lev. 320. 2 Salk. 442. Carth.216. 1 Show. 320. 4 Mod* $8. 
S. C. [£] Victoria v. Cleeve, 2 Stra. 1250. . 
[*] Park 350. n. [/] See post II. 4. 
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The last species of warranty above-mentioned, is 
that of neutrality ; or that the ship and goods insur- 
ed are neutral property. This is different from 
the two former ; for if this warranty be not compli- 
ed with, the contract is not merely voided as for a 
breach, but it is absolutely void, ab initio, on account 
of fraud, being a fact at the time of insuring within 
the knowledge of the insurer,(m) an error in which 
must therefore arise from a deliberate falsehood on 
his part. ( ;*) But if the ship, Sec. is neutral at the 
time the risk commences,^) the insurer takes upon 
himself the chance of war and peace during the con* 
tinuance of the policy. 

Sailing orders are necessary to the performance 
of a warranty to depart withcoiivoy,(j&) unless par- 
ticular circumstances exempt the insured from the 
general rule.(y) 

Where a policy described the insurance to be 
goods on board the ship " called the American ship 
" President ;"{r) this was taken to be all name of the 
ship, and not a warranty of her being an American 
ship Called the President. And where the policy 
after such name had the words, " or by whatsoever 
u other name the same ship should be catted" it was- 

f m] 4 Burr. 1419. 1 Black. Rep. 427. 
I «] See post III. [o] Doug. 732. Eden v. Parkinson. 

>I^] Webb v. Thompson, 1 Bos. & Pull. 5. 
£y] Anderson v. Pitcher, 2 B. & P. 164. 
[r] LeMesurier v. Vaughan, 6 East 362. 
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holden to be no variance that the real name of the 
ship was the President, the identity of the ship meant 
to be insured with that name being proved.(j) 

r 

A warranty in a policy of insurance that the ship 
is American property, means that the -ship is entitled 
to all the privileges of an American flag ; and if she 
have no passport on board (which is required by trea- 
ty between France and America) the warranty is not 
complied with,(f) and the assured cannot recover 
against the underwriter, though in fact the ship 
suffer no inconvenience in the voyage from the want 
of the passport. 



S" In an insurance/on a ship at and from Hull to Bil- 
boa,(f<) warranted to depart from England with con- 
voy, the voyage from Hull to Portsmouth, where she 
meets with convoy, and from thence to Bilboa may 
be considered as distinct ; and in case of a loss be- 
tween the two places, an apportionment and returri 
of premium may be demanded. 

The 25th article of the treaty of February 1778, be- 
tween America and France, which requires the ves- 
sels of the allies, (x) in case either is at war, to be fur- 
nished with a passport, expressing (inter alia) the 

\*\ HaU v. Molineux, at Guildhall, 1744. cor. Lee. C. J. cited 
ib. 385. [*] Rich v. Parker, 7 Term Rep. 705. 

[a] Rothwcll v. Cooke, 1 Bos. & P. 172. 
• [x] Baring v. Christie, 5 East 398, 
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place of habitation of the commander of the vessel, 
is not complied with by a passport granting leave 
" to G* D. commander of the ship called M. V. of 
" the town of P. of the burden of," &c. Such de- 
scription of place being applicable only to the ship as 
the last antecedent, which is further described by 
her. burthen in a continuing sentence ; and there- 
fore the plaintiff was holden not entitled to recover 
upon a policy of insurance on such ship warranted 
American, which had been captured and condemned 
as prize. 

A warranty of neutrality ina policy of insurance, (y) 
is not falsified by a sentence in a foreign court of 
Admiralty condemning a ship for navigating contra- 
ry to the ordinances of that belligerent state, to which 
the neutral country had not assented 

. Where a foreign court of prize professes to con- 
demn a ship and cargo, on the ground of an infraction 
of treaty in not being properly documented, &c. 
as required by the treaty between the captors and 
captured ; such sentence is conclusive in our courts 
against a warranty ofneutrality of such ship and car- 
go in an action upon a policy of insurance against the 
underwriters,^) although inferences were drawn ii> 
such sentence from ex parte ordinances in aid of the 
conclusion of such infraction of treaty. 

[y] Pollard v. Bell, 8 Term Rep, 434. 

[*] Baring, v. The Royal Exchange Assurance Company,- 5 

East 99. , 
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In an action on a policy of insurance on goods 
warranted American,{a) on board a ship from Lon- 
don to Virginia, a sentence of a foreign court, which, 
after reciting that " forasmuch as the true destina- 
" tion of the vessel was for the English islands, 
" having been hired and loaded at London, and hav- 
" ing on board eighty barrels of gunpowder, de- 
" clares the ship and cargo a good prize," is not 
conclusive evidence against the warranty of neutral* 
ity ; because the special grounds assigned for the 
sentence do not necessarily lead to such a conclu- 
sion. 

By the sentence of a French court of Admiral- 
ty,(A) it appeared that the ship insured, warranted 
American, had been condemned as enemy's prop- 
erty for want of having on board a role d* equipage, 
or list of the crew, such as is required by a maritime 
ordinance of France, and adjudged by the court 
there to be requisite within the meaning of the treaty 
of commerce between France and America ; held, 
to be conclusive evidence against the warranty of 
neutrality, though in fact the ship was American. 

A warranty that the property was Danish,(r) — 
(Denmark being then a neutral power) — in a policy 
of insurance on a ship and goods, was holden to be 

[a] Calvert v. Bovill, 7 Term Rep, 523. 
f d] Geyer v. Aguilar, 7 Term Rep. 681. 
\c~\ Garrelsv. Kensington, ibid. 230. (see ante). 
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conclusively disproved by a sentence of a court of 
Admiralty condemning the ship and cargo, because 
the master and crew had broken their neutrality in 
the course of the voyage insured, by forcibly rescu- 
ing the ship, which had been seized and carried into 
port by a belligerent power, for the purpose of 
search. 

Any forfeiture of neutrality by the wilful act of the 
assured or of the master, Scc.(flf) after the commence- 
ment of the voyage insured, is a breach of warranty 
of such neutrality. 

■a- 

A warranty of neutrality in a policy of assur- 
rance,(e) is not falsified by a sentence of a foreign 
court of Admiralty, condemning a ship for naviga- 
ting contrary to the ordinances of that belligerent 
state, to which the neutral country had not assented. 

A sentence of a foreign court of prize is conclu- 
sive evidence in an action upon a policy of insur- 
ance, (f) upon every matter within the jurisdiction 
of such court, upon which it has professed to de- 
cide. Therefore, where a Danish ship warranted 
neutral, was captured by a French ship of war, (Den- 
mark being at peace with France) and the court in 
which she was libelled as prize, professing to con- 

[rf] Garrels v. Kensington, 7 Term Rep. 230. 
[e\ Bird v. Appleton, 8 Term Rep. 562. 
I/] Bolton v. Gladstone, 5 East 155. 
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sidcr that the built of the vessel was unknown, and 
that she was sold to a neutral subject only since the 
declaration of war ; that the bill of sale does not 
mention her place of built, or her original owner ; 
that the mate and third officer were naturalized 
Danes only since the declaration of war ; and that 
the greater part of the crew were subjects ©f hostile 
powers, condemned the ship as good and lawful 
prize; sueh condemnation is conclusive against the 
warranty of neutrality in an action on the policy 
against the underwriter. And no evidence can be 
received to falsify the facts affirmed by such sen- 
tence, nor to shew that the conclusion .was unfoun- 
ded, although the sentence proceeded to refer to 
certain ordinances of France, containing rules, to 
direct the the judgment of its courts in the consid- 
eration of the question of neutrality, by which rules 
the prize court appeared to have regulated their 
judgment in the conclusion they had drawn. 

I. 4. Of the Proceedings on Policies. 

Under the present head, it is intended to point out 
in what manner, and by what form of legal proceeding, 
a man who has insured property, and has sustained 
a loss, is to recover against the underwriters upon 
the policy. — The oldest case in the books on a tna- 
rine /policy of insurance, is in 7 Rep. 47. b. which 
only serves, however, to shew that this contract was 
at that time very little understood. In the feign of 
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queen Elizabeth,(A) a statute was passed to erect a 
particular court for the trial of insurance causes in a 
summary way, by a commission to the judge of the 
Admiralty, the recorder of London, two doctors of 
the civil law, two common lawyers, and eight mer- 
chants, with an appeal by bill to the court of Chan- 
cery. This stat. was explained by a subsequent one, 
but the court erected by them is now entirely dis- 
used ;(i) for this, among many other reason s,(£) that 
its jurisdiction was not sufficiently extensive. In- 
surance causes are now therefore decided like all 
other questions of property, by a trial by jury tit a 
court of conjmon law ; and which, on due consider- 
ation, will appear the most safe, eligible, and (as now 
regulated) expeditious mode that could be adopted. (/) 

Courts of equity have no jurisdiction over such 
questions, because the demand is plainly a demand 
at law, and the damage as much the object of proof 
of witnesses, (m) as any other species of damage what* 
ever. If, indeed, the trustee in a policy of insurance 
actually refuse his name to the cestui que trust, in an 
action, or a commission is necessary to examine 
witnesses residing abroad ; or where fraud is suspect- 
ed, and a disclosure of circumstances is to be pr.o* 
cured upon the oath of the insured ; in these cases 

[A] 43 Eliz. c 12. [{] 13 k 14 Car.2. c. 33. 
[*] Strav 166. 1 Show. 396. 

[/] Parle's Introd. [m] Dc Ghetoff v. London Assurance 
Company, 3 Bro. P. C. 525. 
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r application may be to a court cff equityvf/i ) But m 

, all other cases, a court of cbmmon law is the proper 

forum; "And even if the parties by a clause in the 

. policy >, should agree td refer any dispute to arbitration, 

that will not be a sufficient bar to an action at law^o) 

is in fact made, or is depending, (/r) 



In -order takeover upon a pdicy against either of 
-the insurance companies (thei Royal- Exchange or 
^London Assurancey)' the aation must be debt or cix- 
tenant ,{q) as > their policies are imdtfr seal; Troth 
Jtence arose an^ inconvenience, > as tinder the plea tif 
.a general issue in these. acti(ins^thetruc merits of the 
«£ase qould seldom come in question ; to-reraedy thif, 
,$hfe start,. IX Geo, 1; c. 30, sec > 43. enables the Jurjr 
to give such part only of the sum demanded in debf, 
or so xnu^h damages in covenant, as on the evidence 
it .appears, the; plaintiff in justice ought to hare.(r) 
Several other insurance companies have been- since 
Erected. (^). ' -•-•-. ; c- ; - 



,. » 



, In order to recover against a private underwriter 
Upbii the- policy, who merely subscribes his name 

'&} 1 Atk; 54T. Chitty v Seivin and another, 2 ibid. 359. Park 
c'20: : " j . ^ Hffl v. HoAisier, i Wils. 129, * 

It*} In Thompson v. Chamodt, 8 T. R. 139. it wa* Wdj that it" 
covenant in a deed to refer all matters is .not sufficient to oust tho 
courts of law ami equity of their jurisdiction* 

[y] The Royal Exchange Assurance Company and the London 
Assurance Qojnpany, erected by 6 Ceo* 1. c. J& , .- * 

[r] Park 386. {*] See 39 Geo. 3. c. 83. &c. &c 
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» 

without any seal ;(*) the form of action is an indebita- 
tus assumpsit, founded upon the express contract, 
which action may be brought in the n^me of the bro- 
ker effecting the policy ; and by stat. 19 Geo. 2. c. 
37. sec. 6. within fifteen days after action brought, 
the plaintiff on request in writing^) must declare 
the amount of all insurances on the same ship* 

It was formerly usual for the Insured to bring sep- 
arate actions against each of ttie underwriters (how 
many soever) on a policy, an<0 proceed to trial on all. 
This was found to be expensiye^and in fact, unjust ; 
and the court of King's Bench intimated, that in such 
-a case they would grant imparlances in all the actions 
but one,(ar) till that could be tried* At length lord 
Mansfield \fttr<xiucedthcpTesent consolidation rule,(tA 
whibh is now admitted in general practice, 'by which 
ihe proceedings in ail the actions but One are staid ; 
and in consequence of this convenience the defendant 
undertakes hot td file any bill in equity, or bring a 
writ of error for delay, and to produce all books and 
papers material to the point in ipsue.'fzj' 

« * 

• *- 

, ' ' ? . * * i ' * > *" "* * ' '" " ' '"- * 

The stat. of 19 Geo. 3L fc. 37. sec 7. also enables 
defendants to pay money into court in all, such' ac- 
tions ; after which, if the plaintiff proceeds, and has 
not a verdict for more than the money paid in, he 
shall pay costs to the defendant. - 

[/] 3 Black. Com. 157. [u] Park, c. 20. - 

r x ] 2 Bam. B. R. 103. [> ] 1 Tidi 557. [z] Park's Introd, 
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\VTien money has been paid by mistake to the £$• 
sured, or where the assured wishes td recover back 
the^premium,(a) the proper remedy is by action for 
money fract and received to the plaintiff's use, 

* The declaration on a policy of insurance must set 
out the policy, and aver that it was signed by the 
defendant, and, that in consideration of the premium, 
lie undertook to indemnify the insured, and shew 
that the Joss happened by one of the perils mentioned 
in the policy, (6) which must always be stated accor- 
ding to tht truth bnhe fact 



IT I". * i , «' • 



Mpre parficularly as to the manner of alleging 
the loss to have happened within the perils of the 
policy. (c)' jo^aver that fhejloss happened l?y the 
fraud sind negligence of Che! master, has been held a 
sufficient averment of fiarratrv ; though it is now 
usual to' aver precisely, in terms, that the loss hap- 
pened by, tfre barratry of f the master or mariqers.(rf) 
Though the declaration allege a total loss, the in- 
sured may recover for a partial one ;(e) for in actions 
for. damages jperely ^the pl^intiff^nay #lwjays recover 
teu\ %\xt riot 1 more than tfie sum laid in the decla- 
ration/ So, though the : plaintiff appear in proof to 
nave a .larger interest than is averred in the decla- 

[a] 1 Salk. 22. Skinn. ilsJl Bfitf#. 15K - £i] Park, c. 20. 
[c] Kni^it v. Cambridge, 2 Ld. Raym. 1349. 1 Stra. 581. 
[rf] Park, c. 20. A: : •>^'~l- 1 
- [^'bardliwrv/Ci^s^a^e^fium 9Q4. '^ Btaik.Rep. 19«s * 
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the court upon the argument of the demurrer in 
Craufurd v* Hunter, .the ceupseiforthe defcticliant 
tendered his lordship a bill of exceptions. This bill 
fcf exception* was argued three several times in the 
Exchequer Chamber, and the judgment of the court 
of Kinghi Bench was affirmed by lord Aivanley, Chief 
Justice <tf the Common Pteas, &c in eboty Exche* 
^uerChambtt-, Hilary 1«02/ 



i ».. § • 



Ih order to entitle the insured to recover expenses 
of salvage, it is not necessaiy to state them in the 
declaration as a special breach of the policy. They 
may be giv*n in evidence, because an insurance fa 
fegamst all aoeidents,(n) and salvage is an immediate 
and necessary consequence of thosestated ana pdl- 
icy 



^. .♦ I . .-*. ;• 



t\ . 



As the brokers transact the chiefpartof the bxisU 
tm&y and generally pay the premiums, the law has 
given them a Hen upon the policies in their hands* s* 
as to enable them todeditctoutofany tnaftws th^' 
may receive for the assured, not only the premiiim 
artdcortmissitod^ on the particular policies, butfthe 
general balance due to them on the acwtoht bef^tf** 
them arid, their prinrfpafe.(o) * And J it has alto be#ft v 
decided, that if a broker should part wkh the pos- 
session of the policy, so as to lose his lien ujpon i^ 

* -. • • . ' ' • . • « ; - • • ' : 

\n] Hardw. 304. 

£o] Whitehead v. Vau^hao, Trnu 15 Gm>. 8. in B, It Parser fc 
aL* Carter, C P. Triaim. >- 
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yet if it get back into Jus handa for any purpose 
whatever, the lien revives. T 



<■■>]■'. ':■ ' * -.'■. *• •* 



It ia also common for* the broker to open the poftJ 
icy in his own ij*me,( j&) at the same time declaring 
for whose use** benefit, or interest/ the same is 
made ; and as the podicy may be made in the name 
of tfcfe bfokfcr$ so also may the action be brought in 
his namely) as was done in the case of Godm and 
the Royal Exfchang'e Assurance Company, (r) and a 
varidtjr of other cases. . : : • * 



•■* f « v ' ' *•- •.-•'."«'.' .* ' •■*• .*'•" 



As the rfcontrfcet of insurance depends so much 
upon the purest good* faith, and the most liberal 
communication of .-' circumstances, relative to each 
particular Case ; when gaming insurances without 
interest, * were abolished by the legislature, in order 
effectually to answer the purpose intended, it be- 
came nftceitoty to order that a disclosure of all in- 
swtace4> effected on the same property should b& 
made, even after an action brought. 



!•> 



+.. 



±Sfoatr it i Wis declared, " that ift all actions of 
"< suite brought or commenced by the assured, (s) 
^upcm any policy of assurance, the plaintiff in such 
^ action or  Suitj or Ms attorney or agent; should 
u \vithin iffteen days after he or they should be re- 
4< quired so to do in writing by the defendant, ot 

l/i] 35Ge&3.c<4& .. Xql 28 Gco;3.g^$6. "... 
£r] 1 Burr. 490. . [*] 19 Ge«:2. c. 37, sec. 6. 
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" his attorney or agent, deciate what snm or sums 
" he had assured, or caused to be assured in the 
" whole, and what sums he had borrowed at res- 
iC pondentia or bottomry, for the voyage in question 
u in such suit or action/' 

 In addition to this Very wise provision, it having 
appeared to the legislature that some vexatious per* 
sons, not withstanding the perfect willingness of the 
insurers to pay losses to which th£y #ere liable, 
still persevered in bringing actions, by Which the 
defendants were put to great and heavy charges, and 
had no means of paying the 'money into cijurt"; * it 
was therefore enacted,(f) " That it should and 
" might be Uwful for any pefsort or persons, body 
" or bodies corporate, sued in fifty action or actions 
" of debt, coveiiaift, or any ? pthfer action or actions, 
On' aily 'polity or policies of insurance, to bring 
into court any sum or sums qf money / and that if 
any such plaintiff or plaintiffs should refuse to ae- 
cept such sum or sums of money so brought into 
" court as aforesaid, with cbsts to be taxed, in full 
" discharge of such action' or actions, and shoold 
tc afterwards proceed to trial in such action or ac- 
" tions, and the jury should nbt assess damages to 
" such plaintiff or plaintiffs, exceeding the sum or 
" sums of money so brought into court, such plain- 
u tiff cfr plaintiffs in every such xase and cases> 
41 should pay to such defendant or defendants, ia 

[*] 19 Geo. 2* c 37. sec 7* 
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" every such action or actions, costs, to be taxed r 
". any k|Mr, custom, or usage to the contrary notwitK- 
'^standing. 



» , , 



The'  general issue, noti assumpsit^ i$ the usawtf* 
plea to a declaration upon a policy against private* 
persoss ; aacjjittder thisiglea and the general issue; 
pleadable by cprporations, the defendant has a right 
to take advantage of all those circumstances which 
either render the policy void, or make it of no ef- 
fect ;{ a) such as fraud, want* of interest, not being 
sea- worthy, deviation, non-performance of war- 
ranties, See, ;; 

• - • r a. , * ' • • -i** > »*• - * • - * . 

. ^hd; evidence to be given, and die proofe lieces- 
^ary in actions Qn policies of insurance, may }jt cob- • 
leeted from the statement of the allegations requisite 
in the plaintiff 's declaration. It may in addition, 
be^hortly observed on, thi$ part of the subject, that' 
the first piece Of evidence isj>joof of the defendants. ' 
hand* writing td the policy, which, howeyer r is most ; 
g^raUy^i^mitted* Though; the general usage of ■; 
tjajde is allowed to be giv^ r in evidence to controuj, 
o^e^tend ^ r is^s,(a:). yet no parole evidence shall; . 
^g^veJi which directly tencU to contradict; thtf 
4erfl^ f la J*Hp^ t . In aftactjep Against the nndejy 
witCT>1^e policy J» ^v^epec that the premium wa% # 

j^d^(y) the insureds hpwev;ei!, must prove his inte-, 

.i.. ■' " ' r ' r * • ' • '. . ' . "•. .*■ 

.it fr#9*& r 46i. <cJ So.* pJ'Kfeiniy v, KHighfly, Skmp. *4. T J 

[vl Russcl r. Boehme, 2 Stra. 1127, 

» ' * >' •* j • .« 






SB Law of Insurance. 

rr& by a^prdduction ot all the usual documents, (zV 
biflsof sale, bills 'of parcels, of lading, £c. jexcept 
where the policy is a Valued one. in wKicfr case, if 
it be & total loss, it is" dnly necessary to prove that 
tfte igoods were' on board at the time "of the loss i 
unless the defendant can shew that the' plaintiff had 
only ia colourable interest, or has greatly overvalued 
the goods; (a) ^ ! ' * ; 



> v ,>»..» 



The first great cause in which the law relative to 
bills of lading came much under discussion, wa§ in 
a modern casfe of Caldwell and others v. Balli report- 
ed very much at length;; and with 1 great accuracy, in 
1 Term Repi 205," That case was fully argued at 
the bar, and very much debated on the bench. 
Amongst other things the court held, that a bill of 
lading is an acknowledgment under the hand of 
the captain, that he has received such goods, ^vbich 
he undertakes to deliver to the persqn named in the 
bill of lading ; that it is assignable in its nature, and 
by indorsement the property b -vested in the assighee ?< 
That where several bills of lading: ©fine same date, 
but of different imports, ftqtve been signed, no [refer- ' 
enceis tobe had tothe time when they were first signed 
by the captain ; but the person \tiho first gets one ojf 
them by a legal title from the owner or shipper ? has 
a right to the consignment, Xpcl,,}Yfi e rS sucjv biljs 
of lading, though different tipoii tht &ce of them, 



[g] Smith v. Lascplle*, 8 T. R. 87 
[a] Park, 103,111, 
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are constructively the same, and the. captain has * 
acted bonajide, a delivery ^cording to such legal 1 
title will discharge him from them, all. i But if the \ 

intention of the parties appears to hav^ bptv\ to bind a 
the net proceeds only,(£) in ca^e of the arrival eff i 
the goods, an insurance made oh accoqnt of. the in- «j 
dorser after such indorsement, is good. , And in 
the last ( place,(r) the plaintiff must prove that the 
loss happened by the very means stated in the de- 
claration (</) 



* . • 



And Where a party obtains leave by consent,^) 
to examine witnesses abroad, on depositions, he is 
not entitled to be allowed the expense of taking the 
depositions in the taxation of costs, though he sue- 
ceed. 

By stat 31 Oeo. 3. c. 4. sec. 7. (and 32 Geo. 3. 
c 52.) for regulating the African slave-trade, it is, 
necessary that the certificate of the captain's having, 
served as that act requires, should be attested, by 
the owner or owners of the ship or ships in which 
the service, was performed ; and the assured cannot 
recover on a policy on a ship whose captain Ms not, 
such a certificate^./) 



* • « 



IjS] Hibbert v. Carter, 1/Term Rep. 745, 
It} Ktrierv and Ketnp t. Vigne, 1 ibid. 304. 
£rflOirtT.KI^«li^Teiip.Hftrdw. S04. 
[e] Taylor v. The Royal Exchange Assurance Company. 
S bat 393. [/] Farmer V. Legg, 7 Term Rep. 1£6. 
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» • * . •  # 

<;. Sentences of foreign courts of Admiralty arc fre- 
quently brought forward in insurance causes* It 
may be requisite therefore, to remark, that wherever 
3the groundof such sentence is manifest, and it ap- 
pears to have . proceeded .expressly , upon the point 
in issue betweea the parties, or wherever the 3eob» 
fence is general, and no special ground is stated, 
there it shall; be conclusive and binding; and the 
courts here will not take upon themselves, in a cot 
lateral way, to review the proceedings of a forum* 
haying competent jurisdiction of the subject-matter. 
But if the sentence be so ambiguous and doubtful* 
that it is difficult to say on wh^at ground the decisiom 
turned, or if there be colour to suppose r that the 
-court abroad proceeded upon matter not r$le* 
vant to that in issue between the parties at. law, 
there, evidence will be allpwed in qrder to explain ; 
Aid if the sentence upon the fac^ of it be manifestly 
against law and justice, or be cqijtrftdictory* the in* 
sured shall not be deprived of his indemnity ; be* • 
cause any detention, by condemnation under par*. 
ticular circumstances or decrees^) .which contra* 
vene or do not form a part of the law of nations,(A) 
is a risk within the policy of insurance. - ( . . . , : . 

« • • • * 

A sentence of a foreign court of Admicalty is 
only conclusive here, in an action dft a policy of th- 

 

' J#l Dougl. 554/574. Bernard! v. Motteux.' " '" 
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surance, as to the express gr-ound of the sentence, (z) 
but not as to any of the premises (noticed in the 
consideration part of the sentence), that led to the 
adjudication. 

A sentence of condemnation of a British ship 
(which had been captured by a French privateer, 
and carried into Bergen* in Norway by the French 
. Consul at -Bergen) is an illegal sentence, and if after 
such a sentence the owner re-purchase his ship at u 
public auction at Bergin,(Ar) he cannot recover the 
money so paid, from the underwriters. 

• 

An assured upon an American ship and cargo, 
provided with such a passport as i$ require*} by the 
treaty between America and France, and with all 
other usual American papers and documents, is en- 
titled to recover against an underwriter of a policy 
oh su oh ship or goods in case of a capture by a 
French privateer $ notwithstanding a sentence of con- 
demnation of the same as lawful prize by a French 
court of admiralty ; such sentence proceeding on the 
Aground of a breach of French ordinances,(/) requi- 
ring certain particulars to be observed in respect of 
the ship's documents beyond whatwas necessary by 
the treaty, 

[z] Christie v. Secretan, 8 Term Rep. 192. 
[*] Havelock v. Rockwood, 8 Term Rep, 268. 
[/] Price v. Bell, I East 663. 

» 

F 
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A sentence of condemnation by a French court 
sitting in Spain, of a prize taken by a French priva- 
teer and carried in there, (Spain being then a belli- 
gerent ally of France in the war against Great Bri- 
tain) is valid ; and such condemnation proceeding 
on the ground of the property being enemy's ' and 
JBritishyis conclusive in an action on a policy against 
the underwriter by the assured, (///) who had insured 
it as Danish, which in fact it was, Denmark being 
then neutral. 

The agent, or broker of the assured having shewn 
to the underwriter the protest of the captain,(tf) sta- 
ting the- circumstances of , the loss of the ship in- 
sured, and demanding payment, it was held by the 
court, on a motion for a new trial, that the delivery 
pf this paper to the defendant did not entitle him to 
read it, as. evidence of the facts contained in it; 
♦though had the captain been called to give a different 
account of the loss from that contained in the pro- - 
test, it might have been produced to shew that he , 
was not worthy of credit ; but it could not be read 
on the part of the defendant to prove, any feet i? the 
case. 

* « . . . - „ . , 

• « 

So in an action on a policy on the ship,(o) a ;cpn- 
demnation of the vessel by a court of Vice-admiral- 
Cm] Oddy v. Bovill, 2 East 473. 
[«] Senat v. Portfer, 7 T. R. 158. 
J>] Wright r. Barnard, Sittings after Mich. 1798. 
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ty abroad for insufficiency, after a survey had upon 
oath, was offered in evidence by the underwriters, 
to prove that there were defects in the ship, from 
which want of sea-worthiness at a prior time was 
meant to be inferred ; but lord Kenyon rejected the . 
sentence, as . evidence of the facts contained in it, 
though he admitted it to be read to prove the mere 
fact of a condemnation having taken place ; and this, 
notwithstanding an order of the court of Exchequer, 
directing that it should be admitted in evidence. 

Where an instrument is produced at the trial by 
one of the parties, (/>) in consequence of notice from 
the other* which when produced, appeared to have 
been executed by the party producing it, and third 
persons, and to be attested by a subscribing witness; 
the production of it in that manner does not dispense 
with the necessity of proving the instrument by means 
of the subscribing witness^though unknown before 
to the party calling for it. 



I. 5. Of Be-assurances and double Insurances. 

Re-assurance is a contract which the first under* 
writer enters into in order to relieve himself from 
those risks which he has previously undertaken, by 
throwing them upon other underwriters, who are 
called re-assurers. It is a species of contract still 

[/*] Gordon and others v. Secretary 8 East 548. 
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Countenanced in most parts of Europe, and which 
was admitted in England till it was found produc- 
tive of glaring and enormous frauds, which rendered 
it destructive of the benefits it was originally intend- 
ed to promote. The legislature therefore, found it 
necessary to interpose by an act which permitted only 
such contracts of re-assufance as tended to the ad- 
vancement of commerce, or the real benefit of the in- 
dividual.^) For this purpose the statute declares it 
unlawful to make re-assurance "unless the assurer or 
* * underwriter should be insolvent , become a bank- 
"nipt, or die; in either of which cases such assur- 
" er, his exe<*iitbrs, administrators^ or assigns* may 
a make re-assurance to the amount before by him 
" assured, * expressing in the policy that it is a re- 
" assurance ;" which statute extends to re-assurance 
dri foreign ships previously insured by foreign un- 
der writers: (r) 

In France, as in other countries, it was formerly 
allowed to the insured to insure the solvency of the 
underwriter ; but this practice is not allowed in 
England, and though no express notice is taken of 
it in the above statute,($) it seems that such a policy 
would be looked upon as' a wager policy, and treat- 
ed accordingly. . . 

Double* insurance is totally different from re -as- 
surance. It' is where the same man is to receive 

\q\ 19 Geo. 2. c. 37. sec. 4. 

,[r] Andree v. Fletcher, 2 Term Rep. 161. {«] See post III. 5. 
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• 
two sums instead of one, or the same sum twice 

over, for the same loss, by reason of his having 

made two insurances upon the same property, (t) It 

makes no difference whether such insurances are 

both or either made in the name of the insurer, (u) 

or of another person if actually made on his account. 

These double insurances are not void. The per- 
son insuring, however, shall receive only one satis- 
faction to the real amount of his loss, and no more, 
which he may recover against which set of under- 
writers he pleases. And when one set of under- 
writers pay the loss, they may call upon the other 
underwriters to contribute in proportion to the sums 
they have insured.(x) But though a double insu- 
rance cannot be wholly supported, so as to enable a 
man to recover two-fold satisfaction/ yet various 
persons may insure various interests on the same 
thing, and each to the whole value, (y) as the master 
for wages, the owner for freight, one person for 
goods, and another for bottomry,(*) &c. In which 
case the defendants were expressly apprised that 
there might probably be another insurance than that 
which they underwrote. 

{/] 1 Borr. 496. [«] Park 285. 

[x] 1 Black. Rep. 416. 1 Burr. 492. 

[y~\ Godin v. London Assurance Company, 1 Burr. 489. 

[z] 1 Black. Rep. 103. . 

F2 
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Formerly if an underwriter became a bankrupt 
after he had subscribed the policy, and before a Ids* 
happened, the insured was not entitled to a dividend 
of the bankrupt's estate. This being found a heavy 
inconvenience, and a discouragement to trade, par- 
liament was obliged to interpose, and to alter tbd 
law in this respect, (a) % 

[a] Sec the 19 Geo, 2. c. 32. sec. 2. 
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II. OF LOSSES UNDER SUCH POLICIES* 

1. Of t*Mt Lost by Petti l of the Sea: 

1 HE loss must always 151 a diredt and immediate 
consequence of the peril insured, and not a remote 
one, (a) in order to entitle the insured to recover. 

A total loss in insurances does not always mean 
that the property insured is irrecoverably lost or 
gone ; but that, by some of the perils mentioned in 
the policy it is in such a condition as to be of little 
use or value to the insured, and to justify him in 
abandoning his right to the insurer, (b) and calling 
upon him to pay the whole of his insurance. 

The insured may call upon the underwriter for a 
total loss, if the voyage be absolutely lost, or not 
worth pursuing ; if the salvage be high,(c) or half the 
value ; or if further expense be necessary, and thfc 
underwriter will not engage at ali events to bear that 
expense. 

In a total loss properly so called, the prime cost 
of the property insured, or the value in the policy 
must be paid by the underwriter, according to his 

[a] 1 Term Rep. 130. n. (a.) [d] Park 98, 143. 

|V] Hamilton v. Mendes, 2 Burr. 1198, 1 Black. Rep. 2f6. 
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proportion of the insurance. Where a policy is a 
valued one, and a total loss ensue, it is only neces- 
sary to prove that the goods were on board at the 
time of the loss,(tf) unless the defendant can shew 
that the plaintiff had only a colourable interest, or 
has greatly overvalued the goods ; but, where it is 
an open policy,(<?) the ^lue must be proved, as it 
must in case of z partial loss on a valued one. 

Questions as to losses by perils of the sea have 
very seldom arisen ; the general rule is, that every 
accident happening by the force of the wind or 
waves, by thunder and lightning, by driving against 
the rocks, or by the stranding of the ship, or any 
other violence that human prudence could not fore- 
see^/*) nor human strength resist, is to be consider- 
ed as a peril of the sea, and for such losses the under- 
writer is answerable. 

Although the courts in this case, as in all others, 
will endeavour to give effect to this species of con- 
tract, by a liberal and equitable construction ; yet 
they will be cautious not to extend the principle so 
far as to say that the acts of the parties shall be made 
to operate beyond their intention ; and therefore 
they will attend to the words of the contract, and see 
that the loss, which has proved to have happened, is 

[d] See ante, L4 .  [e] Park 1Q3, 1J1. 

[/] Park 61. 1 Show. 323. 2 Rolles Abr. 248.. p. 10. Comb. 56. 
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really one of those risks against which the under* 
writer has insured. ( g) 

- An action was brought to recover the value of 
certain slaves insured by the policy ; the facts were, 
that the captain of the ship missed the island of Ja- 
maica, for which he was botfhd, and their water run- 
ningjshort, some of the slaves were thrown overboard 
to preserve the rest, and the declaration stated the 
loss to have happened by perils of the sea. (A) But 
it was held, the mistake of the captain cannot be 
called a peril of the sea, 

4 

A ship which is never heard of after hei 4 depar- » 
tUre(f) shall be presumed to have perished at sea.(£) 
In England no time is fixed within which payment 
of loss may be demanded from the underwriter, in 
ease the ship is not heard of. But a practice pre- 
vails among merchants, that a ship shall be deemed 
lost, if not heard of within six months after her de- 
parture for any port of Europe, or within twelve, 
if for a greater distance. This latter term, however, 
seems too short with respect to India voyages,(/) and 
is extended in Spain to a year and a half, and form- 
erly in France to two years, and in case of an adjust- 
ment on such supposed loss, if the ship arrives, the y 

|>] Park 62. 

[A] Gvegson v. Gilbert, Pasch.-dS Geo. 3. Park 63. 

[«] Green v. Brown, 2 Stra. 1199. 

[*] Newby v. Read, Sittings after Mich. 3 G. 3. [/] Salk. 22. 
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underwriter may recover back the money paid by 
him.(tfj) 

Insurance on a voyage from CtoD on a repre- 
sentation that the ship was first to sail from A to B 
and from B to C;(n) the voyage from A to B was, 
performed, but that froiH B to C being unavoidably 
prevented, the ship returned to vf, from thence pro-, 
ceeded immediately to C, and in performing the 
voyage from C to D was lost ; and this was held 
a good commencement of the voyage insured. 

• 

Upon an insurance on slaves against perils of^the 
sea,(o) their death by failure of sufficient and suitable 
provision occasioned by extraordinary delay in the 
voyage, or from bad weather, is not a loss within the 
policy, but a loss by natural death, which cannot be. 
insured against since the 30 Geo. 3. c. 33. sec. 8. 
and 34 Geo. 3. c. 80. See also 39 Geo. 3. c. 80. 
sec. 24. 

* • 

In an action on a policy of insurance at and from 
St. Bartholomew to the coast of Africa, (/>) and dur- 
ing her stay and trade there and back to St. Bar- 
tholomew, it was attempted, under a count for a loss 
by perils of the, sea, tp recover for a total loss of the 

[m] Park 64. 

[»] Driscol v. Passmore, 1 Bos. & P. 200. 
[o] Tatham v. Hodgson. 6 Term Rep. 656. 
. [•/»] Rohl v. Parr, Guildhall Sitt after Hill. 1796. 
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ship, which appeared to have been destroyed by a 
species of worms which infest the rivers of Africa. 
An intelligent merchant swore, that he had known 
many instances of this species of loss, but that the 
underwriters had invariably refused to pay. Lord 
Kenyon, upon this evidence and the unanimous 
declaration of the jury, decided that it was not a loss 
by perils of the sea* 

Where a ship . insured arrived in port a mere 
wreck, (jr) and was. obliged to be lashed to a hulk to 
avoid sinking, and in attempting to remove her to the 
shore a few days afterwards, she sunk ; held, that 
the assured might recover as for a total loss, al- 
though her. cargo was saved and brought to a profit- 
able market* . 



II. 2. Of Losses by Capture. 

Capture, as applied to the subject of marine insu- 
rances, is a taking of the ships or goods belonging 
to the subjects of one country; by those of another, 
when in a state of public war.(r) As, between the 
underwriter and the insured, a ship is to be consid- 
ered as lost by the capture,{s) though she be never 

[y] Shaw v. Felton, 2 East 109. 

J>] Park c.«4. 

\s] 2 Burr. 694. 1st point in Goss v. Withers. 
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» 

condemned at all, nor carHed into any port or fleet 
of the enemy; and the underwriter must pay the 
loss actually sustained. W> therefore, either before 
or after condemnation she be retaken, and the own- 
er have paid salvage, the insurer, must pay the loss 
sustained in consequence. . 

s . * 

No capture by the enemy can be so total a loss as 
to leave no possibility of recovery, (f) If the owner 
himself should retake at any time he will be enti- 
tled ;(u) and if any English ship retake the vessel 
captured, either before or after condemnation, the 
owner is entitled to restitution on stated salvage (see 
-post VIII.) In all such cases, if the loss be paid by 
-the underwriter before the recovery, he stands in 
the place of the insured,(;r) and will be entitled to 
the benefits of the restitution. This chagce does 
not, however, suspend the demand for a total loss 
upon the insurer ; but justice is done by putting 
him in place of the insured, in case of a recapture. 

Before the stat. 19 Geo. 2. c. 37. which abol- 
ished wager policies, the reqapture had a considera- 
ble effect upon the contract of insurance, (y) and sev- 
eral pases were determined on that question. But 

[0 2 Burr. 696. 

[>] 29 Geo. 2. c. 35. sec. 24. 33 Geo. 3. c. 66. sec. 42. 
|>] 2 Burr. 683. Park 66. 

[y] 10 Mod. 77. 2 Burr. 695. Com. 360. 1 Wils. 191. 2 Stra. 
1550. Park 73, 77. 
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now the contract is not at all altered between the 
underwriter and the insured by such an event«(z) 

By the marine law of England, as practised in the 
court of Admiralty, it was formerly held, that the 
property was not changed so as to bar the origi- 
nal owner in favour of a vendee or a recaptor, till 
there had been a sentence of condemnation, (a) And 
now by the statute already mentioned, (A) this right of 
the original owner in case of a recapture,(i) is preser- 
ved to him for ever, upon payment of a certain sal- 
vage from one eighth to half the value, to the re- 
captors. See post VIIL 

t 
A capture having been illegal,^) but the charges 

and delay being great, the insured made a compro- 
mise bona fide for the liberation of the ship ; the un- 
derwriters were held to be answerable for the char* 
ges of that compromise. 

Insurance on a voyage from A to B, from B to C, 
and from C to A ;(e) the voyage from AtoB is per- 

[z] 2 Burr. 695, 1198. [a] 2 Barr. 694. 

[V] 29 Geo. 2. c 34. 

[c] See 43 Geo. 3. c. 160. sec. 39. and 45 G. 3, c. 72. sec. 7. which 
excepts ships fitted out for war by the enemy, not to be restored 
to the former owner after recapture. Continued to .the end of the 
war. [</] Berens v. Rucker, 1 Black. Rep. 313. 

O] Driscol v. Bovil 1 Bos. fc P. 313. 
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, fcant that from it to C being unavoidably 
Itoji; from whence the 
i to his broker in London, requesting 
 the ofain of the underwriters as to 
f directly to. C if the charterer should 
i n ane ok uv and is answered by him, that he thinks 
rhtpuiicT acjaend ; at the instance of the charterer 
ie captaiiiaacs proceed to C» and on his returnfrom 
3M MBC OQ-i the ship is captured; held, that the 
vuvagc inanred was nercr abandoned. 

It swr. howev e r , be proper to observe, that there 
ap p ear s 3i ic ao settled and uniform rule established 
in pcactic* aaaeng nations, as to the precise period, 
at which properrr es dilated by capture. By some 
wrtcetSk -tmi it «snc Kictous, this has been held 
a* au« ^aw 4z«r a possession of twenty-four 
ivurs i-^-"* i* cccers act until the prize had been 
cjrr-v>i xt/^i trjnoiiu. an expression of very doubt- 
iUi atcaumg ; js jt-p 1*U ;a maritime warfare. 

TV wtswc Vir^rtJ J'---J^e of the Court of Admi- 
wft? *«*»s4rti. Eur. w his jj>^rtheniion,(^) " by the 
" >pru*w* ycjttkv v'i" ih<- bw of nations, a sentence 

* «■* *■>.■«* pti— mow is at present deemed generi 
 Mmnrj , a*d that 4 rxutrul purchaser i: 

* *«^ ••* . tala u -^ }cgal sentence 
" sate.'** «. owe c-itisc -otic deeds of aal 
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" the prize vessel." Such a sentence is thought 
necessary in this country, to divest the title of the 
original owner, and give a valid title to a purchaser 
under captors ;(h) and upon this principle our courts 
of law have ruled a regular sentence of condemna- 
tion of neutrals, to be conclusive evidence against 
a warranty of neutrality. But by the marine law 
received and practised in England, there is no change 
of property in case of capture, and by the several 
acts of parliament above mentioned in case of recap* 
ture 3 the jus postliminii(i) continues for ever. How- 
ever the change of property is not at ail material as 
between the insurer and assured, upon policies of 
real interest, which are the only policies that can 
now by law be effected. 

Yet it may be useful to observe that states in alii- 
ance with the captors, and at war with the country to 
which a captured ship belongs, (fc) are considered as 
forming one community with the captors ;(/) and a 
prize carried into such a state may be legally con- 

, [/i] Sec ante I. 3. Geycr v. Aguilar. Christie v. Secretan. 
Oddy v. Bovil. Bolton v. Cladstone. Baring v. R. E. Ass. Comp. 

[/] Juv fioMtlmin&y aright in the original owners to claim after 
recapture, as applied in maritime law, derived from the Roman 
Jus fiotlUminii which restored the citizen of Rome who had been 
made a slave to his threshold ; i. e. his original franchise^ and 
therefore metaphorically used in our Admiralty Court, as a re- 
sumption of an original ioherent right to a recaptured British ship 
in tic original legal owners. 

[*] The Betsey, Kruger, 2 Rob. A. R. 210. n. 

IQ Oddy v. Bovill, 2 East 473. 
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demned,(fl?) either there by a consul, belonging to 
the *iatRm of the captors or in the country of the 
captors ; which condemnation would be conclusive 
against a warranty of neutrality in our courts of law. 

On this head it may likewise be proper to state, 
that it is unlawful(ft) for any British subject to ran- 
som, or to enter into any contract for ransoming any 
ships belonging to any British^ subjects, pr any 
goods on board the same, which shall be captured 
by the subjects of any state at war with his Majesty, 
or by any persons committing hostilities against his 
subjects, (o) 

All contracts which shall be entered into* and all 
bills, notes, and other securities which shall be given 
by any person for ransom of any ship, or of any 
goods on board the same, shall be absolutely 
void.(p) 

If arty person shall ransom, or enter into any con* 
tract for ransoming, any such ship, or any goods on 
board the same, such person shall forfeit 500/. 
Which may be sued for by any one \(q) and by a 
subsequent statute,(r) no captured vessel, goods, &c. 
belonging to his Majesty's subjects, shall be ran* 
somed under similar penalties, which statute was 

[m] The Christopher, Slyboom, 2 Rob. A. H. 209. 

[n] 22 Geo. 3. c. 25. [o] See. 1. ' [#] Sec. 2. 

[?] Sec. 3. [r] 43 G. 3. c. 160. sec. 34, 3& 
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repealed by 45 G. 3. c. 72. and "re-enacted by sec. 
16, 17 and 18. of the latter statute, and continued 
to the end of the war. 

Clauses exactly similar to those contained in the 
22 Geo. 3. c. 25. were inserted in the prize act,($) 
the continuance of which was limited by die dura* 
tion of the then war with France, and continued by 
a subsequent statute.(f) Commanders of British 
privateers, were also by that act prohibited from 
ransoming prizes taken by them from the enemy, 
under forfeiture of their letters of marque, and im- 
prisonment, in the discretion of the Court of Admi- 
ralty. It would follow as a necessary consequence, 
that no sum paid on such account could be recovered 
from the underwriters. 

Upon this principle the following decision lately 
took place :(x) The ship Themis was insured for 
twelve months, and during that period was captured 
and carried into Bergen in Norway, and there con- 
demned by the French consul. After tffis sentence, 
the ship was put up to publick auction at Bergen, 
by the publick officer of the court of Denmark, hav- 
ing been previously advertised, and was re-pur- 
chased by the agent of the plaintiff; and for this 
re-purchase money the plaintiff insisted, (if not en- 

* * » 

[*] 33 Geo, 3. c. 66. [/] 43 G. 3. c. 160, sec. 33. 

[x] Havelock v. Rockwood, 8 Term Rep. 268. 

G2 
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tHIed to recover as for g total loss) he was at all 
Events entitled to a verdict. 

... r* 

The court after hearing two arguments, were 
unanimously of opinion, that as the sentence of the 
French consul, in a neutral country, was contrary to 
the law of nations, and void, the property never was * 
divested out of the original owner ; and that there- 
fore Qioney paid for the re-purchase was in the na- 
ture of a ransom. The ransom acts are remedial 
laws, arid in the construction of such acts, it is the. [ 

rule to extend the remedy so as to meet the 11145* 
chief ; and the legislature intended to prevent such | 

a transaction as the present taking place, because it. 
would take away the chance of recapture. The . 
circumstances of this being done by an agent at an. 
auction, and on land, were deemed immaterial, the 
acts of parliament not having described at what pla- 
ces, or in what form, a ransom is prohibited ; but 
having prohibited ransom in general terms, the case, 
was thought to come within the mischiefs against. 
which those* statutes were meant to guard. 



II. 3. Of Losses by Detention of Princes* 

r 

On questions of detention not much difficulty has 
arisen ; the underwriter by express words under- 
takes to indemnify against all damages arising from 
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the arrests, restraints, and detainment of kings, 
princes, or. people.(a) • - 

Under these terms, in a policy, detention is said to 
be an arrest or embargo in time of war, or peace, 
laid on by the public authority of a state. And, 
therefore, in case of an arrest, or embargo by a 
prince,) though not an enemy, the insured is entitled 
to recover against the underwrite*. (6) 

In case of detention by a foreign power, wftteh in 
time of war may have seized a neutral ship, in order 
to be searched for enemy's property,(r) the costs 
and charges consequent thereon must be borne by 
the underwriter. But a detention for non-payment^ 
of customs, or for navigating against the laws of 
those countries where the ship happens to be, shall 
not fall upon the underwriter ;(d) and in that case it 
was observed by Buller J. that detention by particular 
ordinances which do not form a part of the general 
law of nations, is a risk ^ within a policy of insur-' 
anpe.(e) It is an undecided question, whether a 
detention by the governing power of the country to 
which.the ship bek>ngs,{/*) is a peril within the pol- 
icy, though it seems that it is. But if an armed 

[a] Park 78. 

[*] 2 Burr. 696. 

[r] Sallouci v. Johnson, B. R, Hil. 25. G. 3. 

[aQ 2 Vera. 176. [e] Vide supra. 

[/] Green v. Young, Ld. Raym, 840. 2 S&Ul. 444. 
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force board a ship,(g*) and take part of the cargo, the 
underwriters are not liable, on a count stating the 
loss to be by people to the plaintiffs unknown ;(h) 
for people in the policy means the governing power 
of the country. 

In all cases of losses by detention before the in- 
sured can recover, he must abandon to the under- 
writer whatever claims he may have to the proper- 
ty insured, (i) 

A policy of insurance on a ship and stores " at 
u and from a port" in a foreign country, (k ) in the 
common form against arrests of princes, people, &c. 
extends to an embargo laid on by the government 
of that country in the loading port. And if the em- 
bargo continue, the assured may abandon, and re- 
cover as for a total loss. 

Qu. the effect of an embargo by this country laid 
on a ship insured here ?(m) 

In this case, (n) it was held, by the court of King's 
Bench, that an embargo only suspended, but did not 
dissolve the contract between the parties. 

[#*] And see Park 81. n. (a.) 

[/*] Nesbitt v, Lushington, 4 Term Rep. 783. [*] Park 82. 

[*] Rotch v. Edie, 6 Term Rsp. 413. 

[m] Rotch v. Edie, 6 Term Rep. 422. 

[«] Hadley ▼. Clarke, 8 Term Rep. 239. 
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A ship-owner having first insured his ship with 
A % &e. and his freight with B, &c. for a certain 
voyage, (o) and having notice of an embargo laid on 
the ship in a. foreign port, abandons the ship and 
freight to the respective underwriters, and receives 
from them the whole amount of their subscriptions as 
for a total loss of both ; first undertaking by a memo- 
randum on the ship policy, to assign to the under- 
writers thereon his interest in the ship, and to ac- 
count to them for it; and afterwards undertaking, by 
a similar memorandum on the freight policy, to as* 
sign to those: underwriters all right of recovery, com** 
pensation, &c. The ship being afterwards liberated, 
and earning freight, which was received by the as- 
sured; held) that however the question of priority as 
to the title to the freight might have been as between 
the different sets of under writers litigating out of the 
same fund, and however the weight of argument 
might preponderate more in favour of the under- 
writers on ' the ship , yet that the assured, who had 
received the freight from the shippers of goods, was 
at ail events liable, on Ms .express undertaking, to 
pay it over to the underwriters on freight; and that, 
without deductingthe expenses of provisions, wages, 
&c. which were charges on the owner before the 
abandonment, and on the underwriters or ship after- 
wards. 

[o] Thompson r. Rowcroft, 4 East-34. 
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A foreign prince,(/>) under pretence of precaution 
against a supposed act of aggression of our govern- 
ment, made a hostile seizure of British ships in his 
r ports,{y) and imprisoned our seamen on shore; and 
after six months they were released, and resumed 
and concluded their voyage, and the owners receiv- 
ed their freight ; held, that such seizure, however 
hostile in the manner, so far partook of the nature 
of an embargo in its result, and not of a capture, 
that it did not put an end to the contract of a mari- 
ner for wages even during the time of such deten- 
tion and imprisonment. But even considering it as 
a temporary capture, yet, like tfi£ case of a capture 
and recapture, the mariner was still entitled to his 
wages ; and here freight for the voyage was ulti- 
mately earned. 



11.4. Of Loss by Barratry of the Master and Mariners. 

The derivation of the word barratry is very doubt- 
ful, it comes most probably from the word barratrare > 
to cheat (r). It may be thus defined : any act of die 
master or mariners of a criminal nature, or which is 
grossly negligent, tending to their own benefit, to 

[/*] Beale v. Thompson, 4 East 546. 
[y] S. P. in Johnson v.Br oderick, ib. 56$. 
[r] Cowp.154. 
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the prejudice of the owners of the ship, and without 
their consent or privity.(-r) 

It is barratry in the master to smuggle on his own 
account *(f) And in Robertson v. Ewer, Bullcr J t 
seemed to think the breach of an embargo was an 
act of barratry in the master. But if the act of the 
captain bt done for the benefit of his owners, and not 
with a view to his own interest, it is not barratry. 
Some question has been made in certain cases, who 
shall be considered as owner? And it has been de- 
termined, that if the owner of the ship freight it out 
for a specific voyage, the freighter is to be consider- 
ed as owner pro hoc vice; and if the master commit 
a criminal act without his priyity, though with the 
knowledge of the original owner, it is barratry, (ti) 

An act of the captain with the knowledge of the 
owners of the ship though without the privity of the 
owner of the goods, who happened to be the person 
insured, is not barratry, (ac) as that prime can only be 
committed against the owner of the ship 7 and with- 
out his consent. And if the master of the ship be also 
the owner, he cannot be guilty of barratry, (y) 

[*] Knight v. Cambridge,.! Stra. 581. Stamina v.Brokin, 2 
ibid. 1 173. Vallejo v. Wheeler, Cowp. 1 43. 1 Term Rep. 323. 
. [/] Cowp. 143. Lockyer v. Offley, 1T.H 252. Harelock v. 
Hancel, 3 ibid. 277. on demurrer, 1 ibid 127. 

[«] Cowp. 143, 154. 

[x] Nutfc and others, assignees of Hague v. Jourdieu, 1 T. R. 
323. [y] Park 94. 
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In an action by the assured of goods, against the 
underwriters for a loss by the barratry of the master, 
proof that the person described in the policy as 
master, and who was treated with, and acted as su£h; 
carried the ship out of her course for fraudulent pur- 
poses of his own, is prima facie, sufficient to entitle 
>the plaintiff to reeover, without shewing negatively 
that h£ was not the owner,(*) or affirmatively feat 

another person was* * 

> 

It is not necessary in order to make the under- 
writers liable, that the loss should happen in the very 
act of barratry; for, in case of a deceitful deviation, 
the moment the ship is carried from its proper track, 
with an evil intent barratry is committed ; but the 
loss in consequence of the act of barratry, must 
happen during the voyage insured(a), and within the 
time limited for the expiration of the policy. 

The underwriters by express words, undertake 
generally for the barratry of the master and mariners, 
even though the master is appointed by the insured 
himself ;(b) a circumstance peculiar to the insurance 
law of England. 

If a ship take a prize, and instead of proceeding 
on her voyage, the captain is forced to return to port 

O] Ross v. Hunter, 4 T. R. 33. 

[a] 1 T. R. 252. 4 ibid. 33. Cowp. 143. Park 84, 90. 

I'd] Park 85. 
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m 

with the prize, against the orders of his owners, the* 
captain is justified by necessity (r), and it is not bar* 
ratrv, because not done to defraud the owners. 

But in an appeal from the East Indies, heard be- 
fore the lords of the privy council, at the Cockpit, 
Sir R. P. Arden, the Master of the Rolls, in observ- 
ing upon the above case of Elton v. Brogdcn, 
said he thought it must be ill reported in Strange ; 
for, upon the facts stated, there could be no doubt, 
but that the mariners had committed barratry ; and 
he was therefore inclined to think, as lord Mansfield' 
appeared to have done, in commenting upon this 
case in that of Vallejo v. Wheeler, that the policy' 
must have been special, probably not including 
barratry of the mariners, (d) 

Barratry in the master is severely punished by the 
laws of foreign nations ; and several statutes have 
been passed to prevent these crimes in our own  
country. The statute inflicted the penalty of felony, (e) 
without benefit of clergy, on any captain, master 
mariner, or officer belonging to any ship, who shall 
wilfully burn or destroy her, to the prejudice of the 
owner, or any merchant lading goods thereon.(/) 
This Mas extended by a subsequent statute to owners 
and others guilty of those acts, to the prejudice of 

[c] Elton v. Brogden, 2 Stra. 1264. 

[rf] De Frise v. Stephens, 1 July 1800. 

[<r] 1 Ann. st. 2. c. 9. [/] 12 Ann. st. 2. c. 18. 

* 

H 
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* 
the underwriters as well as merchants \{g) and a later 

statute still further enlarges it to all such persons 
guilty with intent to prejudice underwriters or own- 
ers. The above acts are by a subsequent statue en* 
forced in Scotland. (A) Provisions are made, that if 
tjie offence be v committed within the body of a coun- 
ty, the offender shall be tried in a court of common 
law ; if upon the high seas, he shall be tried accord- 
ing to the directions of the 28 Hen. 8. c. 15. 

But, in consequence of a recent occurrence,(i) it 
was determined by all the Judges of England, " that 
" the Admiralty have no jurisdiction to try offen- 
" ders on the stat. 11 Geo. 1. c. 29. for procuring 
" the destruction of a ship of which they were own* 
" ers, there being no evidence of any act of pro- 
" curement done upon the high seas within the Ad- 
" miralty jurisdiction, but only on shore, within the 
" body of a county :" Wherefore, the provisions of 
. the said act,(£) respecting the casting away or de- 
stroying ships, or procuring the same to be cast away 
or destroyed, &c. are, by a recent statute,(/) made 
felony, without benefit of clergy. 

Barratry is any fraudulent or criminal act against 
the owners of ship or goods by the master or mari- 

[g-] 11 Geo. 1. c. 29. . [A] 29 Geo. 3. c. 46. 
[*] Case of Easterby and Macfarlane, tried at Admiralty Ses- 
sions, 1802. See Addenda per East's pi. of the crown, xxvi. 
[*] 11 Geo. 1; c. 29. sec. 5, 6, 7. [/] 43 Geo. 3. c. 113. 
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• 

ners,(m) in breach of the trust reposed in them, and 
to the injury of the owners ; although it may not be 
done with intent to injure them, or to benefit at their 
expense the master or mariners. And therefore, 
where a master had general instructions to make the 
best purchases with dispatch, this would not warrant 
himingoingintoanenemy'ssettlementtotrade (which • 
was permitted by the enemy) though his cargo could 
be more speedily and cheaply compleated there ; but 
such act, in consequence of which the ship was seiz- 
ed and confiscated, is barratrous. 

So it was held, that " fraud was barratry" and 
if the master sail out of port , without paying port du- 
ties > whereby the goods are forfeited, lost, or spoiled, 
that is barratry. (;?) As is some breach of trust in 
the captain ex maleficio. 

Before wc dismiss this article, it may be necessary 
to observe, that the captain of any merchant ship un- 
<U*r convoy, (d) who shall wilfully disobey the signals 
or instructions of the commander of the convoy, or 
deserting the convoy without notice or leave, shall 
be subjected to prosecution in the Admiralty Court, 
there to be sentenced to a fine not exceeding 500/. 
and imprisonment for not more than one year. 

[w] Ravle and others, y. Rowcroft, 8 East 126. 
[*] Knight v. Cambridge, ib. 135. M.S. note (b) in argument of 
§tnmma v. Brown, ib. 136. 
[o] 33 Geo. 3. c* 66. sec. 8. 
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It has been held by the court of King's Bench,(/>) 
that if the captain of a ship, contrary to the instruc- 
tions of his owner, cruize for and take a prize, and the 
vessel is afterwards lost in consequence of it, he is 
guilty of barratry. For whatever is done by the cap- 
tain to defeat or delay the performance of his voyage, 
* is barratry in him, it being to the prejudice of his 
owners; and though the captain might conceive 
that what he did was for the benefit of the owners, 
yet if he acted contrary to his duty to them, it is bar- 
ratry 

It has been contended,(a) that if a vessel deviated 
from the voyage insured, through the ignorance of 
the captain, it amounted to barratry, though the jury 
had expressly found that there was no fraud. But 
the court of King's Bench, after considerable argu- 
ment, were unanimously of opinion, that there must 
be fraud to constitute barratry, and that the jury, by 
negativing fraud, had in truth, by that finding, neg- 
atived barratry. 

II. 5. Of Losses by Stranding. 

Questions on this subject have rarely occurred, as 
the mere stranding of the ship, unless attended by a 
total loss, \vould only subject the underwriter to an 
average or partial loss; but as there are some goods 

[/*] Moss v. Byrom, 6 T. R. 379. 

[c] Phyn y. The Royal Ex. As. Com. 7 T. R. 505 
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of a perishable nature, when they are damaged by 
such natural and inherent principles of corruption 
in themselves, the underwriters, by the ordinances of 
most countries, are held discharged. The under* 
writers in London therefore, have y by express words 
inserted in their policy, declared, that they will not 
be answerable for any partial loss happening to corn, 
fish^ salt, fruit, four, and seed, unless it arise, by 
way of general average, or in consequence of the 
ship being stranded. 

This clause was introduced by the underwriters 
to prevent the vexation of trifling demands, which 
must have arisen in eyery voyage, on account of the 
very perishable nature of those commodities, which 
are above enumerated. This form was formerly used 
by the two insurance companies as well as private 
insurances, till the year 1754, where a ship having 
been stranded, and got off again, the insured recover- 
ed a small partial loss against the London Assurance 
Company, since which period the companies have 
left out the words, " or the ship be stranded ;"(b) and 
are now only liable, in cases of a general average s 
but the old form is still rcrained by private insurers. 

Upon this clause there have been several determi- 
nations, in most of which it was held,^ ) that the un- 
derwriters could in no case be answerable for a 

[6] Cantillon v. The Lond. As. Comp* cited in 3 Burr, 1553. 
[c] Wilson v. Smith, 3 Burr. 155a 

H 2 
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partial loss cm such commodities i(d) and that no loss 
should be deemed a total one, but the absolute de- 
struction of the thing insured ;(<?) for that, while it 
remained, though perhaps wholly unfit for use, no 
loss had happened within the meaning of the memo- 
randum,(/*) Corn too, was deemed a general term, 
which includes peas, beeus, and other species of 
grain. 

But it has been since held, that if an insurance be 
effected on fruit, and the policy contain the usual 
memorandum,^) " com, fruit, &e. warranted free 
from average, unless general, or the ship be strand* 
ed," and the ship be iafact stranded in the course of 
the voyage, the underwriters are liable for an average 
loss arising from the perils of -the seas, though no 
part of the loss arise from the act of stranding. 

In a case of a ship running on some wooden piles, (A) 
four feet under water, erected in Wisbeach River, 
about nine yards from the shore, but placed there to 
keep, up the banks, of the shore, and lying on such 
piles, till .they were cut away, was a stranding within 
the policy, so as to subject the underwriter to an 
average loss on corn, and the jury found accordingly. 

[d] Cocking v. Fraser, Sittings East. 25 G. 3. cor* Buller. J. 
\e] M'AndrewB v. Vaughan, Sittings after Hil. 1793. 
[/] Mason v.Skurray, Sittings after Hil. Term, 1780, at Guild- 
hall, [g] Burnett v. Kensington, 7 Term Rep. 210. 
[A] Dcbson v. Bolton, Sittings after Easter T. Park 4. edit iii. iv. 
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And in a case where thfe ship in her voyage from 
Amsterdam to London, (?) laden with corn, struck 
on a sand bank in the mouth of the Thames, biit 
got off soon after with little damage ; it was held, 
that the plaintiff could recover an average partial loss 
for the damage whicfr the cargo had received by rea- 
son of such stranding, and the jury found a verdict 
for the plaintiff accordingly. 

Where it appeared that a ship laden with wheat(a) 
was forced by stress of weather into Elly Harbour 
in Ireland; and there happening to be a great scarci- 
ty of corn there at that time, the people came on 
board the ship in a tumultuous manner, took the 
government of her from the captain and crew, and 
weighed her anchor, by which she drove upon a 
reef of rocks where she was stranded^ but plaintiff 
could not recover for such part of the loss as was 
applicable to the stranding, as no count was laid in 
the declaration applicable to stranding. 

A question which was much agitated in Westmin- 
ste%Hall, whether the words unless stranded were to 
operate as a condition, so as to allow the assured to 
recover for a partial loss of the commodity, if that 
event happened, though it could be shewn demon- 
strably that do part of the loss had arisen immediate- 

[t] Page v. Thompson, tried before Sir James Mansfield, at 
Guildhall, Sittings after Tr. T. 1805. in MS. 
[a] Nesbitt v. Kensington, 4 T. R. 763. 
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ly from the act of stranding. Lord Kenyon in a 
case before him at nisi prius,(b) upon this subject, had 
been of opinion, that as the general mode of con- 
structing deeds, to which there are exceptions, was 
to let the exception controul the instrument, as far 
as the words of it extend, and no further ; and then 
upon the case being taken out of the letter of the ex- 
ception, the deed operates in its full force ; so the 
stranding of the ship put fish in the same condition 
as any other commodity not mentioned In the-me- 
morandum ;(c) for otherwise there would be very 
considerable difficulty in ascertaining how much of 
the loss arose by the perils insured against, and how 
much by the perishable nature of the commodity, 
which was the very thing the memorandum intend- 
ed to prevent. 

» 

II. 6. Of General or Gross Average. 

The principle of this general contribution is* 
known to be derived from the ancient laws of 
Rhodes, (d) being adopted into the Digest of Justi- 
nian with an express recognition of its- origin. 
The wisdom and equity of the rule will do honour 
to the memory of the state from whose' code it has 
been derived, as long as maritime commerce shall 
endure. The principle of the rule has been adopted 1 

[b] Bowring v.ElmsIie, Sitt. after Trin. 1790. 

[c] Park 1 15. 

[cQ Leg. Rhod. s. 2. art. 9. 
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by all commercial nations, but there is no principle 
of maritime laws that has been followed by more va- 
riations in practice. The modern ordinances of the 
several continental states of Europe differ from each 
other in many particulars relating to this general 
contribution, and the French ordinance establishes 
a different mode of contribution in different cases. 
An enumeration of these varieties would furnish 
little entertainment or instruction to an English rea- 
der $ discordant rules rather serve to perplex the 
choice than to guide the judgment. The determina- 
tions of English courts of justice furnish less of au- 
thority on this subject than on any other branch of 
maritime law ; there being only three reported cases 
of questions between the parties liable to contribu- 
tion in the first instance, and very iew of the ques- 
tions between the parties so liable and the insurer, 
from whom indemnity has been sought. 

The rule of the Rhodian law is this :(e) " If goods 
" are thrown overboard in order to lighten a ship, 
u the loss incurred for the sake of all, shall be made 
" gpodby the contribution of all." The goods must 
be thrown overboard ; the mind and agency of man 
must be employed : if the goods are forced out of 
the ship by the violence of the waves, or are des- 
troyed in the ship by lightning or tempest, the mer- 

[e ] Dig. 14. 2, 1. " Lege Rhodia caveturte^ ut y %i levana *«- 
" via gratia jactua mercium factua «V, omnium contribulione aar- 
ct ciatur, quod pro omnibus datum cat." 
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chant alone must bear the loss. They must be 
thrown overboard to lighten the ship ; if they arc 
cast overboard by the wanton caprice of the crew or 
the passengers, they, or the master and owners for 
them, must make good the loss. The goods must 
be thrown overboard for the sake of all, not because 
the ship is too heavily laden to prosecute an ordinary 
course through a tranquil sea, which would be the 
fault of those who had shipped, or received the 
goods ; but because at a moment of distress and 
danger their weight or their presence prevents the 
extraordinary exertions required for the general 
safety. When the ship is in danger of perishing 
from the violent agitation of the wind, &c. or is 
labouring on a rock &c. or- when a pirate or an enemy 
pursue, gains ground, and is ready to overtake, no 
measure that may facilitate the motion and passage 
of the ship .can be really injurious to any one who 
is interested in the welfare of any part of the adven- 
ture, whether merchant, mariner, or underwriter, 
who must of course sanction every measure adopt- 
ed for the preservation of the ship and cargo ;{f) 
and if the ship, and the residue of the cargo be sa- 
ved from the peril by the voluntary destruction or 
abandQU,ment of part of the goods, equity requires 
that the safety of some should not be purchased at 
the expense of others, (g) and therefore all must 

[/] Mouse's Case, 12 Co. 63. mentioned also in Bird v. A9tcck, 
2 liulst. 280. [£•] Park 124. 6. Le*. Merq. 2 Term R. 407. 
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contribute to the loss, which loss ultimately falls on 
the insurer. 



The word average is applied in various senses in 
policies of insurance, which in this above all other 
particulars are indistinct and confused. It is used as 
well for a contribution to a general loss as for a par- 
ticular partial loss.(A) On the present occasion, how- 
ever, we shall confine our observations to general or 
gross average* 

If goods be put on board a lighter to enable the 
ship to sail into harbour, and the lighter perish, the 
owners of the ship and remaining cargo are to con- 
tribute ; but if the ship be lost, and the lighter saved, 
the owners of the goods preserved are not to con-' 
tribute, the lightening of the ship being an act of de- 
liberation for the general benefit,(i) but the saving of 
the lighter being accidental, and no way proceeding 
from a regard for the whole. (&) 

. Diamonds and jewels, when a part of the cargo, 
must contribute according to their value ; t>ut ship 
provisions, the persons of the passengers, wearing 
apparel, and such jewels as merely belong to the per- 
son, bottomry or respondentia bonds, and the wages 
of the sailors, shall not any of them contribute. (/) 

[A] 3 Burr. 1555. [i] 2 Magens 96,:#§3. 

O] MoUoy tit. Average, 7, 12. ,;■ 

[/] De Leg. Rhod. s. 2. art. 8. Oler. art. Wisb. art. 20. Molloy, 

i* 2m C. ©• SCC. 4. - 
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Where a ship is obliged to go into port for the 
benefit of the whole concern, the charges of loading 
and unloading, and the wages and provisions of the 
workmen hired for the repairs, are a general a- 

verage.(m) 

The French ordinance in express terms,(w) ex- 
cludes from the benefit of general average goods 
stowed upon the deck of the ship, and the same rule 
prevails in practice in this country.(o) Goods so 
stowed may in many cases obstruct the management 
of the vessel, and except in cases where usage may 
have sanctioned the practice, the master ought not 
to store them there without the consent of the meiv 
chant. 

In order to fix a right sum on which the average 
or contribution may be computed, and which in 
general is not made till the ship's arrival at her port 
of discharge, it is to be considered, what the whole 
ship, freight, and cargo would have produced net, 
if no jettison had been made ; and then the ship, 
freight, and cargo are to bear an equal and propor- 
tionable part of the loss.(/>) According to the cus- 
tom of merchants in England, the goods thrown 

[m] Da Costa v. Newnham, 2 T. R. 4or. 

[«] Liv. 3. tit; Du. Jet. art. 13. 

[o] Myer and others, v. Vaiuler Deyl, Sittings at Guildhall, Dec. 
1803. Backhouse and another v. Ripley, tried before Chambre J. 
a short time before ; Abbott, part III. c. VIII. 323. 

I ft] 1 Mag. 69. 
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m 

overboard are to be estimated at the price for which 
the goods saved were sold, freight and all other 
charges being first deducted. 

Supposing therefore a general average to be settled 
upon the ship's arrival at the port of destination,^) 
according to the principles before advanced, it is ne- 
cessary in the first place, to take an account of the 
several losses, winch are to be made good by con- 
tribution ; in the second place, to take another ac- 
count of the value of all the articles that are to con- 

 

tribute, in which must be included the value of the 
goods, &c. thrown overboard, for otherwise the pro- 
prietors of those goods will receive their full value 
and pay nothing towards the loss. But as this will 
be most easily understood by an example in figures ; 
suppose that it became necessary for a ship destined 
for Hull to cut her cable in the Downs ; that the ship 
afterwards struck upon die Goodwin, which com- 
pelled the master to cut aw^y his mast, and cast 
overboard part of the cargo, in which operation an- 
other part was injured ; and that the ship, being 
cleared from the sands, was forced to take refuge 
in Ramsgate harbour to avoid the further effects of 
the storm. 

[?] Abbott, part lit c. VIII. 328. 



96 



Law of Insurance. 



Amount ofLastes, 

Goods of Ji cast overboard 

Damage of the goods of & 
by the jettison 

Freight of the goods cast 
overboard - 

Price of a .new cable, an- 
chor and mast, 300, de-* 
•duct one third, 100 

Expense of . bringing the 
ship off the sands 

Pilotage and port duties go- 
ing into the harbour and 
out, and. commission to 
the agent who made the 
disbursements - 

Expenses, there 

Adjusting the average - 

Postage . - - - - 



500 1 

200 

H)0 

300 
$0 



160 
251 
4 
1 



Value qf Article* to contribute. 

£• 
Goods of A cast overboard -500 

Sound value of goods of B 

deducting freight and 

charges - 1,000 

Goods of C - - - 500 

Of D 2,000 

Of R - - ' - - - 5,000 

Value of the ship - - 2,000 

Clear freight, deducting 

wages, victuals, &c. - 800 



Total of contributory 
. values - 



£11,800 



Total losses, £1,180 



Then £11*800 £1,180 £100 £10. 
That isj each person will lose 10 per cent, upon 
the value of his interest in *he cargo, ship or freight 

Therefore A loses £ 50 

b — ; — lob 
c— — so 

.* D =—200 

E 500. 

The owners 280 



Total 1,180 f 
which is the ^xact amount of the losses. 



Upon this calculation the owners are to lose £280, 
but they are to receive from the contribution £S80 f 
to make good their disbursements, and £100 more 
for the freight of the goods thrown overboard, or £480 
minus £280- 
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£ 

They therefore are actually, to receive 200 

A is to contribute £50, but has lost £500, 

therefore A is to receive - - 450 

B is to contribute £100, but has lost £200, 

therefore B is to receive - - 100 



Total to be kctuallv received 750 



On the other hand C D and E have lost nothing* 

and are to pay as before, 

C— 50 
JD—200 
-£—500 



Total to be actually paid £ 750 

.... r 

which is exactly equal to the total to be actually re- 
ceived, and must be paid by and to each person in 
rateable proportion, to be ascertained by another 
calculation, with which it is unnecessary to trouble 
the reader. 

• - * 

In the , above estimate pf losses, the freight of the 
goods thrown overboard is included, which appears 
to be proper, as the freight of these goods is to be 
paid, and their supposed value is taken clear of 
freight as well as other charges, although this arti- 
cle is omitted in the example proposed by Pothier^(r) 
But we find it charged in an adjustment of general 
average given by Magens.(^) 

[r] Traitc des Avaries, No. 133, [*] 1 Magens 189. 
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In this country, which has no forum established 
for these matters^ but in which the practice of in- 
surance is very general, it is usual for the broker, 
who has procured the policy of insurance, to draw 
up an adjustment of the average, which is commonly 
paid in the first instance by the insurers without dis- 
pute, the contribution may be recovered either by a 
suit in equity, (*) or by an action at law, instituted 
by each individual entitled to recpive,(w) against 
each party that ought to pay, for the amount of his 
share. And in the case of a general ship, w^here 
there are many consignees, it is usual for the mas- 
ter before he delivers the goods, to take a bond from 
the different merchants for pay ment of their portions 
of the average when the same shall be adjusted. 

An action upon promises, (a?) lies by a ship-owner 
to recover from the owner of the cargo his propor- 
tion of general average loss incurred by sacrificing 
the tackle belonging to a ship for an unusual pur- 
pose, or on an extraordinary occasion of danger, for 
the benefit of the whole concern. 

' " In Settling a gross average an estimate must be 
*' made 'of all the goods lost and saved, as well as of 
u what the m&ster shall have sacrificed of the ship's 

* 

[/"] Shepherd and others v. Wright, Show. Pari. Cas. |8. 
O] Marsham v. Dutrey, Select Cases of Rvid, 5S % 
[.r] Birckley v. Frcsgrave, 1 East 22Q. 
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" appurtenances to her preservation, and that of the 
"cargo."(y) 

And if a ship be .taken by force, (z>) carried into 
some port, and the crew remain on board to take 

* 

care of and reclaim her, not only the charge of re- 
claiming her shall be brought into a general average, 
but the wages and expenses of the ship's company 
during her arrest from the time of. her capture, and 
being disturbed in her vojrage.(a)> 

The contribution of a general average is in* gene- 
ral not made till the ship arrive at the plaee of de- 
livery ;(£)-. but accidente may happen which may 
cause a contribution before she reach: her destined 
port- . Thus when a vessel has been obliged'to make 
a jettison, or by the damages suffered soon after 
sailing, is obliged to return to her port of discharge v 
the necessary charges of her repairs, and the repla- 
cing the goods thrown overboard, may then be 
settled .by a general average. 

SMALL OK PETTY A'VEKAGK Consists of Slid* 

charges as the master is obliged to pay, by custom y 
for the benefit of the ship, and cargo j.; such as pilots 
age,. beacQ»age r fcc. The. term is. slso used, for % 

[y] Beawes' Lex. Merc. fp. edit* 14SL [z\. Beaves 150... • 

[a] 1 Magens 290. 

\p J Peters v. Milligan, Sittings after Mich* 7ST. . 

L2. ^ 
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sflAattduty paid by merchants, who send goods in 
the ships of other men, to the master, over and 
above the freight, for his care and attention ; none 
of these charges ever foils upcavthe underwriter.^) 

II. 7. GfpartuUId&ati Adjustment. 

t 

Before we enter on this intricate subject, it is ne- 
cessary to. premise, that the contract of insurance & 
a contract of indemnity against lots, and not a contract 
for the security of gain ; it becomes necessary there- 
fore, in cases of partial toss* to consider the - mode 
by which such loss shall be adjusted, and in what 
proportion it is to be paid by the insurer. In cases 
of total loss no difficulty can arise in the adjustment* 
for the prime cost of the property insured* or the 
value mentioned in the policy, must be paid by the 
underwriter, and since the 19 Geo. 2* the constant 
usage has been to let the valuation fixed in the poli- 
cy remain, in case of total loss, unless the defendant 
can shew that the plaintiff had a colourable inter**? 
only pr that he has greatly overvalued the goods ; 
hut a partial loss opens the policy. Therefore- as 
clearness and preckion axe necessary upon all sub- 
jects, and more especially upon this, it will be proper 
to observe that when we speak of the underwriter 
being liable to pay* whether for total or partial losses* 
it must be understood that they are liable only irv 
proportion to the sums which they have underwrit- 
er 8 Mag. 189, 278. 



* * 
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ten. Thus* if a mm underwrites 100/. upon pro* 
perty valued at 500/. and a total loss happen, he shall 
only be answerable for 100/. that being the amount 
of his subscription ; if only a partial Iqss amounting 
to 6Q or 70 per cent, upon the whole value, he shall 
pay 60/. or 70/. being his proportion of the loss, al- 
though in such cases the assured generally abandon 
to the underwriters who stand in the place of the as? 
sured* 

The general rules as to a partial loss* and its con* 
sequences, were settled in the case of Lewis v> 
Rueker,(</) from whence much of the subsequent 
information is drawn ; but the whole of the law 
this part of the subject is more intricate and perplex * 
ed than on any other question of insurance* In a 
recent case,(e) it was held, that the rule by which 
to calculate a partial loss o» a policy en goods by 
reason of sea-damage is, the difference between the 
respective gross proceeds of the. same goods whei* 
sound ^md^hen damaged, and not the net proceeds; 
it being settled that the underwriter is not to bear 
any loss* from fluctuation of market or port duties, 
or charges after the arrival of the goods at their port 
of destination. 

But partial* loss, when applied to the ship, means 
a damage which she may have sustained in the 
course of her voyage from some of the perils men- 

[d] 2 Burr. 116r.et scq. [>] Johnson v. Sneddon, 2 EastS&l. 
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tioned in the policy ; when to thebargd, it means the 
damage which the goods have suffered from storm, 
&c. though the whole or the greater part thereof may 
arrive in port* By express stipulation in the terms 
of the London policies, these losses do not fall upon 
the underwriters, unless they amount to 3/. per cent;. 
but if a loss arising from a general average (i. e. a 
contribution to a general loss) should Be under Sli 
per cent, there the underwriter is liable. And* m 
all cases of a partial loss, the value in the policy caa 
be no guide to ascertain the damage ; but it becomes* 
the subject of proof as incase of an open policy. (f)z 

__ . » » 

When goods are partially damaged, the under- 
writer must pay the owner such proportion of the- 
prime cost or value, in the policy, (or if no value is^ 
stated in the policy, then of the invoice, price, with* 
all charges and premiums ef insurance) as corres- 
ponds to the proportion of diminution in value oc- 
casioned' by the damage. * Where; an entire thing,, 
as one hogshead of sugar, happens to be spoiled, if 
you can fix whether it be a third' or fourth worse,., 
then the daifcage is ascertjafined ; but this can, only* 
be done at the port of delivery where the whole 
damage is known, and the voyage is compleated ;(£•)* 
and whether the price of the commodity be high on 
low, it equally ascertains the proportion of dbmage, 
though no regard is to- be paid to the rise or fall o£ 

. [/l?aii 101-3. lg\ 2 Barn 1167. 
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the market, as to the sum to be paid by the insurer, 
which is, in either case, to be regulated paly by the 
prime cost or. invoice price. (A) 

The* rules can Only apply in icases where there 
is a Specific description o£ goods, but where the 
property is of various kinds, an account must be 
taken of the value of the whole, and the proportion 
of that as the amount of the gfcods lost, (i) 

' Some goods are of a perishable Mature * and against » 
the losses arising from the princi^U of corruption 
inherent in such, the underwriters of "London have 
exempted themselves, by declaring in a memoran- 
dum contained in all their policies, that they will not 
be answerable for any partial loss happening to com, 
fish, salt, fruit, flour, or seed, unless it arise by way 
of general average, or inconsequence of the ship 
being stranded) agairtst a loss by which latter event, 
however, incases of these perishable commodities, (£) 
the two insurance companies already mentioned 
do not undertake to be answerable. 

On this clause it was formerly held, (/) that no, 
loss shall be deemed total so as to charge the insu- 
rers in case of such perishable commodities, as long 

[A} Nor is an£ regard to be paid to difference of exchange. 
See Theflusson v. Bewick, Sittings after Mich. 34 Geo. 3. Espin- 
asse, p.77. [/] Park 111. 

[k\ Cantillon v. The London Ass. Com. 3 Burr. 1553. 

[/] Mason v. Skurray, Sittings after Hil. 17*0. Wilson v. Smith, 
3 Burr. 1550. Cocking v. Fraser, P, H. Tasjt 25 G. 2. 
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as the commodity specifically remains^ though per- 
haps wholly unfit for use. 

This doctrine has been since over-ruled by the ca- 
ses of Burnett v. Kensington, (w) and Dobson v. Bol- 
ton ;(n) which were decided upon the principles laid 
down in By field v. Brown ;(o) and although this 
case was determined by Lord Hardwicke prior to* 
the introduction of the clause above-mentioned, as 
well as that of Cantillon v. The London Assurance 
Company,(/0 yet as the same principles were recog- 
nized by Lord Kenyon in Bowring v. Elmslie, 
(where a verdict went for the defendant, upon the 
ground of the ship having been fraudulently stran- 
ded) and governed the court in the decision of 
Burnett v. Kensington \(q) and in a still more reqent 
case.(r) the plaintiff obtained a verdict for a partial 
loss on corn, occasioned by the ship stranding .or 
striking on a sand bank, in the mouth of the Tham^ 
(although she got off with little damage) but proved 
leaky in consequence of such stranding, whereby 
the corn (or wheat) became injured. It may be 
now laid down as a rule, that where there is a bona 
fide stranding of the ship; the goods excepted in the 
memorandum are subject to a partial loss or aver- 
age in the same manner as other goods are, and the 
underwriter becomes liable to pay such average or 

[m] 7 T. R. 210. [n] See ante II. 5. p. 69. * foj 2 Sir*. 1065. 
[/'] Cited in 3 Burr. 1553. in Wilson v. Smith, and 2 Mag. 385. 
7 Terra Rep. 216. in n. 
[7] See ante. [r]. Page. v. Thompson* ante U. 5* 
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partial loss according Jo the mode of adjustment 
adopted in other cases. 

And where after seizure by an armed mob,($) the 
vessel was stranded, and part of the cargo (consis- 
ting of corn) taken by the mob at their own price, 
the loss cannot be recovered as for a general average ; 
but for such part as, in consequence of the strand- 
ing, was damaged aftd thrown overboard, the insured 
may recover on a count, stating the loss to be by 
stranding.(t). 

When the quantity of damages sustained in the 
course of the voyage, is known, and the amount 
which each insurer is to pay, is settled, it is usual 
for the underwriter to indorse on the policy, " Ad- 
justed this loss at so muchpercent." This is called 
anadjustment ; after which, if the underwriter refuse 
to - pay, the owner has no occasion to go into the 
proof of his loss, or any of the circumstances, the 
adjustment being considered as a note of hand. (a) 
So after judgment by default upon a valued policy, 
the plaintiff's title to recover is confessed,(a:) and the 
amount of the damage is fixed by the policy. And 
if a loss be total at the time of the adjustment, and 
the insurer pay for a total loss, the insured is not 
obliged to refund if it should afterwards turn out to 

0] ilesbitt v. Lushington, 4 T. R. 783. 

•[*] Burnett v. Kensington, 2 T.R. 210. |>] Park 117-8. 

\x\ Thcllusson v. Fletcher, Doug. 315. 
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be partial, but the insurer will stand in the place of 
the insured, (y) 

II. 8. Of 'Salvage and Abandonment* 

Salvage is an allowance made for saving a ship, or 
goods,(z) or both from the dangers of the sea, fire,- 
pirates, or enemies ; in which sense it is here used, 
though it is also sometimes incbrrcctly applied to 
signify the thing itself which is saved, (a) And the. 
saver has such a property in the goods saVed by hU 
own exertions and danger, that in an action of trover, 
it has been held, the defendants might retain the 
goods till payment of the salvage. (b) 

* 

The propriety and justice of such an allowance 
must be evident to every one ;(c) for nothing can be 
more reasonable than that he, who has recovered the 
property of another from imminent danger, hy greafc 
labour, or perhaps at the hazard of his life, should he 
rewarded by him, who has been so materially bene- 
fited by that, labour. Accordingly, all maratiroe 
states, from the Rhodians down to the present 
time,(c?) have made certain regulations, fixing the 
rate of salvage in some instances, and leaving it in. 
others, to depend upon the particular circumstances. 

[v] 4 Burr. 1966. [z] Beawes' Lex Merc. 146. 
J>] Park 131. [6] 1 Ld. Raym. 393. 2 S*lk. 654. 

{c] Kaim's Princ. of Eq. Introd. p. 6. 
id] Leg. Rhod. s. 2. art. 45, 46, 4,7. 
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The right of owners on re-capture has been al- 
ready noticed ; the salvage in this case is regulated 
by statutes,(tf) which enact, that if any prize taken 
from the enemy shall appear to have belonged to any 
of his Majesty's subjects, it shall be restored to the' 
former owner j upon his paying, in lieu of salvage, 
one eighth of the value, if re-taken at any time by 
one of his Majesty's ships. If re-taken by a priVateef, 
before it has been twenty- four hours in the possession 
of the enemy, the salvage paid to be one eighth of 
the value ; if above twenty-four and under forty- 
eight hours, one fifth ; if above forty-eight hours and 
under ninety-six hours, a moiety or one half part 
thereof; or if the ship -so retaken shall have been 
fitted out by the enemy as a ship of w&r^ the sal- 
vage is in all cases settled at a moiety. {/) 

* But in the case of wreck or derelict at sea, the 
law of England^ like the law of some other count 
tries,(g") has fixed no positive rule or rate of salvage, 
but directs only as a general principle that k reason- 
able compensation shall be made. 

 In the case of a derelict becoming the property of 
the crown, it was formerly the settled practice of 
the court of Admiralty to give a moiety to the 

..." -» v  

[<r] 13 Geo. 2. c. 4. sec 18. 29 Geo. 2. c. 54 sec 24. 
[/] See 43 G 3. c. 160. sec 39. and 45 G. 3. c. 72. sec. 7. 
[g] Abbott, part IH.ch.,x. 356. 
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finders: ofr salyors,(A) but the practice has been long 
disused, $nd the reward become discretionary . (i) : 

•  

In fixing the rate of salvage the court of Admiral- 
ty usually has regard not only to the labour -and 
peril incurred by the salvors, but also to the prompti- * 
tude and alacrity manifested by them, and to the 
value of the ship and cargo savedL, "at? well as the 
dqgree of danger, from which -they were resetted. 
But it will not suffer a claim of salvage to be ingraf- 
ted on the local ignorance of foreigners, who canned 
be expected to be well acquainted with our caast T (&) 
although arecompence must be made for the service 
.actually gendered to them. Neither is a, passenger 
entitled to make any claim for the ordinary assistance 
he may be enable to afford to the vessel in distress; 
it being the duty, as well as the interest, of all per- 
sons on board of every description, to' contribute 
their .aid on such an occasion* (/) 

. But in the case of a ship bound to the West 
Indies, which struck upon the shoals off Chichester, 
in a gale of wind, and in that situation was deserted 
by the master, who took "part of the screw with htm. 
The .plaintiff who had commanded vessels in the 

• 

same trade, and was then on board as a passenger, 
took the command (as the jury found, by the desire 

[A] Case of the Aqufla,. l' Rxh. A. R. 37. ' * ' 

[i] WeHtroorysBeaLatrs f tit.24. - . 

[*] The Willam Beckfbrd Mofrheaid, atthe Delegates, -*4'Nav. 
1801. M8. 3 Rob. A. R. 355. S. C; 
[/] Vrow Margaretha, Jacobs, 4 Rob. A. R. 103. 



[II. 8. J Of Salvage and abandonment. Ill 

of the passengers tod with the consent of the mate 
and the remainder of the crew) and carried the ship 
back in safety to, Rams gate Harbour. The jury ac- 
cordingly gave 460/. by their verdict to the plain- 
tiff, and on an application to the court of C. P. to 
set aside the verdict, the court considered the plain- 
tiff to be entitled to a compensation in the nature of 
salvage, under the particular circumstanced of this 
case, he haying done more than the duty of a passenger 
required af him, and having taken upon himself a res- 

K pontfcibility at the desire of the mate and crew, &c>(m) 
, ... ...... . . . . 

\ In the case of valuable, property, and numerous 
proprietors and^alvore, the jurisdiction and proceed- 
iflgs of the court of Admiralty are -admirably adapt- 
ed to the purposes of justice; Buti « the delay and 
expense necessarily incident to the proceedings of 
a high tribunal, sitting at a distance from the subject 
ia contest, will often be injurious to the parties, the 
legislature has endeavoured to introduce a more 
expeditious and leas expensive mode of adjust- 
ment.^) For this purpose various provision* were 
made by several statutes, which declare and enact 
that reasonable salvage only (conformably to the laws 
of Oleron)(o) shall be allowed to those who save the 
ship or any of the goods ; and what shall be a 
reasonable allowance must be ascertained by three 
justices of the peace. 

[mj Newman v. Walters, tried at Guildhall Sittings, Dec. 180S. 
[a] 12 Ann. st. 2.c, 1& road* perpetual by 4 Geo. I.e. 12. and 26 
Geo. 2. c. 19, [o] Leg. Oleron, art 4. 
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. But where the commander of a stranded vessel, 
having by the recommendation of the pilot who 
came to his assistance, sent to the defendant* on . 
shore,(o) till then a>stranger to him, to send all the 
help which was necessary, which he accordingly did ; 
and under his direction (but alsa under the inspect 
tion of custom-house officers attending) the goods 
were brought on shore and housed under the joint 
locks of himself and the collector of the customs ; 
and lie paid all the salvors. It was held, that this con- 
stituted him the agent of the owners, and took the case 
out of the stat. 12 Ann. st. 2. c. 18. sec. 2. for re- 
gulating the quantum of salvage by the award of 
three justices of the peace, which statute only applies 
to cases where application is made by the owner, &c. 
to certain public officers named, and the salvage is 
made* under their orders. 

•-It -is however generally understood; that these 
wholesome statutes have not taken away the juris- 
diction or authority which previously belonged to 
any court, of justice. 

. It is necessary to observe, that wearing apparel of 
the master and seamen is always excepted from the 
allowance of salvage. The valuation of a ship and 
cargo, in. order to ascertain the rate of salvage, may 
be determined by the policies of insurance made on m 
them respectively ; if there be no reason to suspect 

[o] Sir F. Baring and others, v. Day (in Trover) 8 East 57. 
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they are under- valued. If there be no policy, the 
real value nuist be proved by invoices, &c.(jfr) 

 < * 

Underwriters, by theic policy, expressly undertake 
to bear all expenses of salvage, {q) It is therefore 
not necessary to state them in a declaration as a spe- 
cial breach of the policy. But if the insurer pay the 
insured such expenses, and from particular circum- 
stances the loss be replaced by unexpected means, 
the insurer shall stand in the place of the insured, 
and receivethe sum thus paid to atone for the 
loss.(r) 

Where the salvage is high, and the other expen- 
ses are great, and the object of the voyage is defeat- 
ed, the insured is allowed to abandon to the insurer, 
and call upon him to contribute for a total loss, Which 
brings us to the subject of, 

Abandonment. — Before a person can demand 
from the underwriter a recompence for a total lossj 
he must abahdonto him whatever claims he may have 
to the property insured ; land when the underwriter 
has discharged his insurance, and the abandonment 
is made, he stands in the place of the insured, and is» 
entitled to all the advantage, resulting from that sit- 
uation, in case the ship or property, &c. is not total- 
ly lost, or is afterwards restored by recapture, &c.(j) 

* . * 

' [/'j Park 140. Lex. Merc. [>] Hardw. 504. See ante L 4^ 
[r] 1 Ves. 98. [*] Randall v. Coekran, 1 Ves. f 8. / 

K 2 j  
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Abandonment is as aricient as the -contract of in- 
surance itself; the time within which it must be 
made, was not however fixed in England till lately. 
It is i*6w held, that as soon &s the insured receives 
accounts of such a loss as entitles him to abandon,: 
he mu$l, ill the ferst instance, make his election 
whether he will abandon or not; and if he aban- 
don, hfc mttst give the underwriters notice in a rea- 
sonable time, otherwise he waives the right to aban- 
don,^) and can never after recover for a total loss. 
But if the insured, hearing that the, ship is disabled, 
and has put into port to repair, express his desire to 
the underwriters to abandon, and be dissuaded from 
it by them, and they order the repairs to be made, 
they are liable to the owner for all the subsequent 
damage occasioned by that refusal, though it should 
amount to the whole sum insured, (n) 

When an abandonment is made it must be total 
and not partial. And though the insured may in all 
cases choose not to abandon, yet he cannot at his 
pleasure abandon, and thereby turn a partial into a 
total loss ; therefore some restrictions have been laid 
on the privilege of abandoning for fear of letting in 
frauds, (cc) 

We have already seen (ante II. 1.) that the insured 
may abandon to the underwriter, and call upon him 
for 4 total loss, if the damages exceed half the value ; 

X<] Mitt&ellv. Edie, 1 Term Rep. €08. 

ft*] Da Costa v;Ncwnham, 2T-R. 407. [x] 2 Burr. 69f. 
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if the voyage be absolutely lost, or not worth puttu- 
ifig ; if further expanse he necessary, (y) and the in- 
surer will not engage, at all events, to bear that ex- 
pense, though it should exceed the value, or fail of 
staccess. : But (he cannot abandon unless alt some pe- 
riod or other of the voyage there had been a total 
loss. (#) Also if neither the thing insured, nor the 
voyage be lost, and the damage does not amount to 
a moiety of the value, he shall not fee allowed to 

abandon. (£) 

'  ..... 

The case of Goss v. Withers, was the fiust in. 
which the doctrine of abandonment was gone into at 
large, and the above principles fully settled ;(r) 
Which have ever since been strictly adhered to, and 
were particularly recognized in subsequent deter- 
initiations, when it was solemnly determined that 
the right to abandon must depend on the nature of 
the case at the time of the action brought, or at the 
time of the offer to abandon ; in that case, therefore, 
where there was a capture and recapture, and it 
was stated, that at the time of the offer to abandon, 
the peril was over, as the ship was safe in port, and 
had suffered no damage, \d) the court held) that the 
insured had no right to abandon. 

[y] Manning v. Newnham, Tr. 22 Geo. 3. 
\[m] Cazatet arid cithers, v. St Berbe, iTerm Rep, *8P. 
[6] 2 Burr. 1211. 3 Atk 195. Gob» and another *. Withers, 
2 Burr. £83. 

[c] Milles v. Fletcher, Doug. 219. Hampton v. Mendes, 2 
Burr. 1198. and 1 Black. 296. 

[d] Hamilton v. Mendes, 2 Burr. U98 : 1 Black. 276 ; Parke. % 
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No capture by the enemy can be so total a loss, 
as to leave no possibility of a recovery. If theowner 
himself should retake at any time, he will be enti- 
tled,^) before condemnation or after, to restitution 
upon stated salvage. This chance does not suspend 
the demand for a total loss upon the insurer ; but 
justice is done by putting him in the place of the 
insured, in case of a recapture. In questions upon 
policies, the nature of the contract as an indemnity, 
and nothing else, is always liberally considered. 
There might be circumstances under which a cap- 
ture would be but a small temporary hindrance to 
the voyage, perhaps none at all ; as if a ship were " 
taken, and in a day or two retaken, or escaped en- 
tire, and pursued her voyage, under which circum- - 
stances it would only be deemed an averagie loss-- 
But a change of property is immaterial between the • 
insurer and insured, because by the marine law of 
England there is no change of property in case of 
capture,(y*) as by the above-mentioned act of par-' 
liament, the jus post liminii continues for ever.(g-) 

Upon a hostile embargo in a foreign port, the 
owner who had separately insured ship and freight' 
abandoned them to the respective underwriters* 
which was accepted by them ; after which the em- 
bargo was taken off, and the ship compleated her 
voyage and earned her freight ; held, that the as- 

O] 29 Geo. 2. c. S4. sec. 24. [/£ 29 Geo. 2. c. 4. sec 24. 
[£•] Sec ante fpr definition. 
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•m 

sured could not recover as for a total loss of freight, 
the freight having been in fact earned ;( h) or, sup- 
posing it to have been in any other sense lost to the 
assured by the abandonment of the ship to the 
underwriters thereon, it was so lost, not by any 
peril insured against, but by the voluntary act of 
the assured in making such abandonment. : 

A ship owner having first insured his ship with 
A % &c. and his freight with J5, &c. for a certain 
voyagej(i) and having notice: of an embargo laid on 
the ship in a foreign port, abandons the ship and 
freight to the respective underwriters, and receives 
from them the whole amount of their subscriptions? 
as for a total loss of both; first undertaking by a f 
memorandum on the" ship policy, to assign to the ' 
underwriters thereon, his interest in the ship, and 
to account to them for it ;» and afterwards under- 
taking, by a similar memorandum on the, freight 
policy, to assign to those underwriters all right of 
recovery, compensation, Sec. The ship being after- 
wards liberated, and earning freight, which was 
received by the assured; held, that however the 
question of priority as to the title to the freight might 
have been as to the different sets of under- writers 
litigating, out of the same fund, and however the 
weight of argument might preponderate more in 
favour of the underwriters on the ship ; yet that the ' 

i 

&h\ M'Carthy v. Abel, 5 East 368. 
[i] Thompson v. Rowcroft, 4 East 34. 
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assured, who bad received the freight from the ship- 

pers of goods, was at all events liable on his ex- 

 « * . 

press undertaking, to pay it over to the underwri- 
ters pa freight; and that without deducting the 
expenses of provisions, . wages &c. which were 
charges on the owner before the abandonment, and 
on the underwriters on the ship afterwards. 

. A vessel sailing with corn insured from Waterford 
to Liverpool,^) by $ policy ^rith a memorandum td 
he free from all but general average, was, stranded 
'near. Waterfc*r& on the 28th January, and the vessel 
continued at high tide under water for near a month, 
during; which time from the 31st, the assured at low 
water were employed in saving the cargo, the whole 
of which was damaged, but the greater part recovered 
 a»d kiln-dried v but no notice of abandonment was 
giveu to the under wrk(jrs in London till th* 13th 
February ; though there is a constant regular inter* 
course between Waterford and Liverpool whercLsome 
of the assured Hred ; which notice was holden to be 
out of time* For whether or not njion such a poli- 
cy where there was an opportunity of sending the 
conrsaved to the place of its destination, within two 
months after the accident, in another yessel, the as- 
suredwere entitled to abandon, as in case of a total 
loss; at /all events they ought to have made their 
election within a reasonable time (on which it seems 

[A:] Anderson v. The Ttryal Exchange Assurance Company, 

7 East S3. •- ' 
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4 

.that the judge ought to instruct a jury under the cir- 
cumstances of the case) and they cannot take, the 
chance of endeavouring first to save and make the 
best, of the cargo on their own account, aad after* 
: war4s abandon when they find that they cannot turn 
it to their advantage. 

* 

While a ship -was. forcibly detained in a foreigfi 
port,(/)the owner abandoned first the ship, -and then 
the freight, to the different sets of underwriters 
thereon, who paid as for a total loss ; after which the 
ship was liberated, re-shipped her cargo, which had 
been taken out, and returned home, earning freight > 
which was received by the assured. Quere, Wheth- 
er the assured, after the abandonment of the ship 
(which was a seeking not a chartered ship, on which 
a distinction may arise) could abandon the freight to 
another set of underwriters ; but assuming that he 
might, the ship and freight are salvage to the differ- 
ent underwriters, after deducting the following ex- 
penses, which must be apportioned between them 
accprding to their several interests : 1. The expen- 
ses of the ship and crew in the foreign port, includ- 
ing port charges (besides the expense of shipping 
the cargo, which exclusively belongs to the under- 
writers on Jreight.) 2. Insurance thereon. 3. 
Wages and provisions of the crew from their libera- 

[/] Sharp v. Gladstone, 7 East 24. 



/ 



120 



Law of Insurance. 



tion in the foreign port till their discharge here. 
4. Wages (provisions were supplied by the foreign 
government) to the crew during their detention* But 
the assured was not entitled to deduct out of the 
freight received payable to the underwriter on freight : 
1. Charges paid at the port of discharge on ship and 
cargo. 2. Insurance on ship. 3. Diminution in 
value of ship and tackle by wear and tear of the 
voyage home. 



K' 
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III. 1. OF FRAUD. ILLEGALITY, OR IRREGULARITY ; 
WHICH EITHER VITIATE THE POLICY, OR PREVENT 
A RECOVERY THOUGH A LOSS HAPPEN. 

1. Of Direct Fraud in policies. 

x OLICIES arc annulled by the least shadow of 
fraud, or undue concealment of facts ; both parties 
are therefore equally bound to disclose circum- 
stances within their knowledge, since no contract 
can be good, unless it be equal ; that is, neither 
side must have an advantage by any means, of which 
the other is not aware. This being admitted of 
contracts in general, it holds with double force in 
those of insurance ; because the underwriter com- 
putes his risk entirely from the account given by 
the person insured, and therefore it is absolutely 
necessary to the justice and validity of the contract, 
that this account be exact and compleat; accordingly 
the learned judges of our courts of law,.feeling that N 
the very essence of insurance consists in a rigid at- 
tcntion to the purest good faith, (a) and the strictest 

« 

\a] Grot de jure belli, lib. 2. c. 12. sec. 23. Puffendorff de jure, 
nat. 1. 5, c. 9. sec. 8. Bynkerskoek quest, jur. p. 4. 1. 4. c. 26. Qrd* 
de Lew. 14. sec. 38. 
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integrity, have constantly held, that it is vacated 
and annulled by any the least shadoV of fraud or 
undue concealment ; and therefore, if the insurer, 
at the time he underwrites,^) can be proved to 
have known that the ship was safe arrived, the con- 
tract will be equally void, as if the insured had con- 
cealed from him any accident which had befallen 
the ship. 

Cases of fraud upon this subject are liable to a 
three-fold division: 1st, The allegatio falsi ; 2d, 
The suppressio veri; 3d, Misrepresentation. The 
latter is made a separate head ; as though, if wilful, 
it is a direct fraud,(r) yet if it happen by mistake if 
in a material point, it will equally vitiate the policy. 

As to the first point, several cases have determin- 
ed that the policy shall be void, where goods, &c. 
are insured as the property of an ally, or as neutral 
property, when in fact they are the goods of an ene- 
my \{d) and sucn false assertions in a policy will 
vitiate the contract though the loss happen in a mode 
not affected by that falsity. 

The second species of fraud, concealment of cir- 
cumstances, vitiates all contracts of insurance. The 
facts upon which the risk is to be computed, lie, 

[6] Park c. 10. 2 Coram. 460. 1 Black. Rep. 594. 3 Burr. 1909. 

[r] Park c. lO.Dougl. 247, 260. 

[rf] Paik c. 10. Skdnn. 327. 3 Burr, 1419. 1 Black. Eep. 427. 
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for the most part, within the knowledge of the in- 
sured only. The underwriter relies upon him for 
all necessary information, and must trust to him 
that he will conceal nothing, so as to make him form 
a wrong estimate ; on this ground, where one having 
an account that a ship described like hxs,(e) was 
taken, insured his own ship, without giving any 
notice to the insurers of what he had heard, the pol- 
icy was decreed in equity to be delivered up. But 
there are many matters as to which the insured may 
be innocently silent : 1st. as to what the insurer 
knows, however he came by that knowledge. 2d. 
As to what he ought to know. 3d. As to what les- 
sens the risk. And it may be here remarked, that 
an underwriter is bound to know political perils, as 

•  - 

to the state of war or peace ; he also ought to be 
acquainted with the nature and danger of every 
voyage, which may be called natural perils ; if he 
insure a privateer, it is understood that he is not to 
be informed of its destination ; and as men reason 
differently* frdm different facts, he needs not be told 
another's conclusion from known facts. In shorty 
the question, in cases of concealment, [f) must always 
be, " whether there was, under all the circumstan- 
" ces, at the time the policy was underwritten, a fair 
" statement or concealment ; fraudulent, if designed, 
or if not designed, varying materially the object 
of the policy, and changing the risk understood 

O] 2 P. Wms. 170. 1 Black. R.463, 594.2 Stra. 1183. Parke. 10. 
l/\ Carter v.. Boei*m*3 Burr. 1905. 1 Black. Rcp.593. 
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" to be run." The above rules, and the whole doc- 
trine of concealment, were Jaid down in die case 
cited, which was an insurance by the Governor of 
Fort Marlborough in Bencoolen^g) against the event 
of the fort being taken by any European power in 
the course of a year. (A) . And the rules there advan- 
ced and illustrated, have been confirmed in subse- 
quent cases. 

A Representation is a state of the case, not form- 
ing a part of the written instrument or policy, as a 
warranty dbes. Therefore, if there be a misreprcv 
sentatipn, it will avoid the policy as a fraud, but not 
as a part of the agreement, as in case of warranty. 
And if a representation be false in any material point, 
ev<n through mistake, it will avoid the policy, be- 
cause the underwriter has computed the risk upon 
circumstances which did not exist.(i) In the case 
of Pawson v. Watson, Lord Mansfield stated, that 
" there cannot be a clearer distinction than that. 
" which exists between a warranty, which makes 
" part of the written policy, and a collateral repre- 
" sentation, which if false in a point of materiality, 
" makes the policy void ; but if not material it can 
" hardly ever be fraudulent." And in Macdowall 
v. Frazer,(&) the same learned judge laid down, 
" that a representation must be fair and true. It 

[g\ Carter v. Boehm, ante p. 

[ft] Planche and another v. Fletcher, Dougl. 238, 251. Mayne 
v. Walter. B. R. East 22 G. 3. 

[/] Park C.10. Cowp. 785. [*] Dougl. 247. 
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" should be true as to- all the insured knows ;- and if 
" he represent facts to the underwriter,, without know- 
u ing the truth, he takes the risk upon himself, "(/) 
But the difference between fact, as it turns out, 
and as represented, must be material. 

The policy i& void if the broker conceal any mate- 
rial circumstances* though the only ground for not 
mentioning them, should be that the facts concealed 
appeared immaterial to him+fffi)' But the thing 
concealed must be some fact\ not a mere speculation* 
•r expectation of the insured.(n). 

In all these cases of fraud, wherever there has 
been an allegation , of falsehood, , a concealment o£ 
circumstances* or a x misrepresentation, it is imma- 
terial whether it be the act of the person himself who 
is interested, or qfMs agent ; for in either case the 
contract is founded in deception, and the policy is 
consequently void- And this rule prevails,, event 
though the act cannot, be at all traced to the owner 
of the property insured. (/>) 

A policy will not, however, be set aside on tfie;* 
ground of fraud, unless it be fully- &n&sati$fietQmTi£ 

[iy Dougl. 260. Blze v. Fletcher, DougL 271* m r or Lavahec v~ 
Wilson* 271 ^284, Sec ante. I. 3. 

[m] Shirley v. Wilkinson, .Doug- (293) 3*06..n^ 

In] Barber v. Fletcher, DougL (2S2) 305.. 

[A] Stewart v. Dunlop in Dom. Proc. 1785.. fitefier&ezt *u 
MaU\cr r 1 Terra Rep. 12 Park c. 10. 

L. 2. 
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proved ; and the burthen of proof lies on the persons 
wishing to take advantage of the fraud. Thus, if 
the insured is supposed to be guilty of fraud, the 
proof of it falls upon the underwriter ; because he 
is the person who is to derive a benefit from sub- 
stantiating the charge.(y) This is not only the 
law of England, but the law of common sense, found- 
ed on principles, of equity and justice. Although 
it has been said that fraud will not be presumed, un- 
less it be fully and satisfactorily proved. (r) 

But although it has. been said, that fraud will not 
be presumed, unless it be fully and satisfactorily 
proved, it is not intended to convey an idea, that 
there must be a positive and direct proof of fraud, 
in order to annul the contract. The nature of the 
thing itself, which is generally carried on in a secret 
and clandestine manner, does not admit of such 
evidence ; and therefore, if no proof hut that of ac- 
tualfraud were allowed in such cases, much mis- 
chief and villainy would ensue, and pass with impu- 
nity. Circumstantial evidence is all that can be 
expected ; and indeed all that is necessary to sub- 
stantiate such a charge. 

. Upon this principle it has been held, that the as- 
sured cannot recover on a policy of insurance, unless 

[7] Park 214. 
• [rj Roccus Not. 51, 78. Mi^l^wood v. Blakes, 7 Term Rep. 

162. 
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he makes a full disclosure of all the circumstances 
of the intended voyage, even with respect to the tract 
the ship intends to take. 

After an insurance on a ship on a trading voyage, 
the assured applied to the underwriters for leave to 
take in guns and a letter of marque, the latter of 
which was positively refused, notwithstanding which 
the ship sailed with a general letter of marque ; this 
vacated the policy, though the assured did not in 
fact make use of the letter of marque for the purpose 
Of cruising, or intended so to do, but merely took 
it on board for the purpose of cruising on the voy- 
age home.(f) 

. But in effecting a policy on the 8th January at 
Whitehaven \, on- a ship, " at and from Barbadoes to 
" Liverpool" a broker's letter was produced, stating 
that the ship insured was not coppered, but a slow 
sailer ;(«) and was expected to have sailed on the 
28th November, and that the Barton, a coppered 
vessel, and very fleet, which had sailed the 24th from 
Barbadoes, had arrived on the 5th January ; but no 
notice was taken of the Agreeable, another coppered 
and fleet vessel, which sailed the 29th November, hav- v 
ing also arrived on the same day as the Barton. After 
verdict for the plaintiff the Court of Common Pleas 

[f] Denlson v. Modigliani, 5 T. R. 580. 

[w] Littledale ami others, assignees of Kenyon a bankrupt v. 
Dixon, 1 Bos. and Pull. New Reports, p, 151. 
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refused to grant a new trial on the ground of con- 
cealment. 

Yet in an action on a policy on goods from Berde- 
rygge to London, effected by the consignees on the . 
13th December \{x) without communicating a letter 
received by them the day before, but dated the 30tlv 
November, informing them that the captain would 
sail the next day, and directing them, if he should 
not be arrived, to effect the assurance as low as pos- 
sible ; held a material concealment, though the ship 
did not in fact sail until the 24th December. 

If a ship be insured a at and from A to B"{y) and 
there be any illegality in the transaction during her 
stay at A, the assured cannot recover on the policy 
for a loss happening between A and B. 

Frauds in contracts of insurance have not as. yet 
had any punishment affixed to them by the laws of 
England; but there are one or two cases which 
have been declared to be felonies by positive statutes* 
where the act committed has been to the prejudice 
of the underwriters. 

» 

By a statute in the reign of Queen Anne,(z) it was 
enacted, that if any captain, master, mariner, or 

[x] Willes and others t. Glover,. 1 Bos. & Pull. New Rep. 1L* 
44. G. 3. p. 14. [y] Bird v. Appleton,. 8 Term Rep* 562* 

[r] 1 Ann. st. 2-c- 9„sec4.. 
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other officer, belonging to any ship, shall wilfully 
cast away, burn, or otherwise destroy the ship unto 
which he belongeth, or procure the same to be 
done, to the prejudice of the owners thereof, or of 
any merchant or merchants that shall load goods 
thereon, (or by a subsequent statute,(a) to the preju- 
dice of any person or persons that shall underwrite 
any policy or policies of insurance thereon) shall suffer 
death as a felon; and the benefit of clergy is taken 
away from this offence, by 11 Geo. I. c. 29. 

But in consequence of a recent case, it was deter- 
mined by all the judges of Englahd,(6) that the 
Admiralty have no jurisdiction to try offenders on 
the 11 Geo. I. c. 29. for procuring the destruction 
of a ship of which they were owners, " there being 
" no evidence of any fact of pYocurement done upon 
" the high seas, within the Admiralty jurisdiction, 
" but only on shore within the body of a county. " 
Wherefore the provisions of the 4 Geo,.' I. c. 12. s. 
3. (amending 12 Ann. st. 2. c. 18.) and the 11 Geo. 
I. c. 29. sec. 5, 6, 7. respecting the casting away 
or destroying ships, or procuring the same to be cast 
away or destroyed, are now made felony with- 
out benefit of clergy ;(c) and offences, if committed * 
within the body of a county, shall be tried as other 

[a] 4 Geo. 1. c. 12. sec. 3. 

[£] Rex v. Easterby and Macfarlane, at the Admiralty Sessious, 
Oct. 1802. See Addenda to East's PI. of the Crown xxvi, 
£r] 43 Geo. 3. c. 113. sec. 1 and 2. 
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felonies(</) and if on the high seas as under 28 Hen* 
8. c. 15. 

It is established by the law of every mercantile 
state, and the uniform determination of the courts 
of ^ Westminster Halite) that the suppression or con- 
cealment of material intelligence, respecting a matter 
of insurance, whether fraudulent or not, vitiates the, 
policy. 

The above case, however, does not appear to have 
been a case of fraud or concealment^*) though that 
was atledged by the underwriters in the ir defence* 
on which the ultimate decision was against them. 

A ship on an African voyage,(«) the common 
duration of which is several months, and sometimes 
extends to a twelvemonth* or more, arrived on the 
coast in August 1799 ; and in Febuary 1800 her 
then commander wrote a letter to his owners, men- 
tioning an attack on her at another place on the coast 
by the natives, who killed the captain and several of 
the crew and wounded others ; by means of which,, 
and of a fever, the crew were reduced to five, and 
all those sickly, and not a man to be procured at 
hand : that they had been plundered of their clothes, 

[tf] Sec. 3. 

[^] Thompson v. Buchanan and another, 4 Bra Pari. Cases, 482. 
[z] Thompson v* Buchanan and another, 4 Pro. Pari. Cases, 482. 
[a] Freeland and another, assignees of Tipping a bankrupt, y. 
Gloyer, 7 Eust. 437. 
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&c. and their cabin stores were exhausted, and they 
did not know what to do. A second letter, dated 
2Isi April 1800, from Gaboon river, mentioned their 
arrival there on ' the 24th March : that the natives 
finding them weakly handed, and their goods taken 
from them, did as they pleased: that they had then 
nine men on board ; but their provisions run very 
low ; that he had mentioned certain parts of the car- 
go in his last letter, and expected to get off the rest, 
and to sail at the end of the next month. An insu- 
rance was effected in September 1800, on the produc- 
tion of the last letter only, " at and from the ship's 
" arrival at her first place of trade on the coast of 
" Africa," &c. Held sufficient that the last letter 
fully stated the then condition and circumstances of 
the ship, which, though better than when the first 
letter was written, was yet n&fraudulent concealment 
of the former circumstances ; the second letter both 
in its terms and contents referring to a farmer letter ; 
which it was the fault of the underwriters not to have 
called for, if they thought that a particular knowledge 
of former difficulties, in part subdued, and to the 
extent truly stated in the second letter, would have 
varied the risk : and when the underwriters, cogni- 
zant as they must be presumed to be of the common 
duration of such a voyage, could not fairly collect 
from the contents of the second letter, that the first 
arrivalof the ship on the coast was only on the 24th of 
March, when she was stated to have arrived in Ga- 
boon river, and to have had much of her homeward- 
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bound cargo on board on 21st April, and was expect^ 
cd to sail with the remainder by the end of May. 

III. 2. Of changing the Ship. 

Of those causes which will operate as a bar to the 
insured's recovering upon a policy of insurance, 
against the underwriter, the first to be mentioned is 
that of changing the ship ; or, as it has commonly 
been called, changing the bottom. This will require 
but very little discussion. It has already been ob- 
served, that, except in some special cases of insu- 
rance upon ship or ships, it was essentially requisite 
to render a policy of insurance effectual, that the name 
of the ship, on which a risk w r as to be run, should 
/ be inserted* That being done, it follows as an im- 
plied condition that the insured shall neither sub- 
stitute another ship for that mentioned in the policy 
before the voyage commences, in which case there 
would be no contract at all ; nor during the course 
of the voyage remove the property insured to another 
ship, without the consent of the underwriters, or 
without being compelled by a case of unavoidable 
necessity* If he do, the implied condition is broken, 
and he cannot recover a satisfaction, in case of a 
loss, from the insurer ; because the policy was upon 
goods, on board a particular ship, or upon the ship 
itself; and it becomes a material consideration in a 
contract of insurance, upon what vessel the risk is 
to be run ; since the one may be much stronger, 
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* * 

and more able to resist the perils of the sea ; or by 
its swift sailing, much better able to escape from, 
the pursuit of an enemy, than the other. 

There is only one case to be met with in print 
upon the subject ; and that is not expressly in point 
to the present inquiry, although it seems to decide 

The general doctrine relative to changing the bot- 
tom of the ship was alluded to by Lord Mansfield, 
when delivering the opinion of the court in the case 
of Pelly v. the Royal Assurance Company.(r) " One 
" object ion, 7 'said his Lordship, " was formed by 
" comparing this case to that of changing the ship or 
" bottom, on board of which goods are insured, which 
" the insured have no right to do*(d) For there the 
" identical ship is essential ; that is the thing insur- 
" ed. But the case is not like the present." 

From this passage it, is evident, that Lord Mans* 
field intended to confirm the principle advanced 
above, namely, that when an insurance is made on a 

[£] Dick v. Barrell, 2 Stra. 1248. [c] 1 Burr. 35 1. 

[d] This is to be taken as a rule, subject to the exception of 
inevitable or urgent necessity ; for it has been held, that the owners 
of goods insured, by the act of shifting the goods from one ship to 
another, do not preclude themselves from recovering an average 
loss arising from the capture of the second ship, if they act from 
necessity, and for the benefit of aU concerned. See Ptantumour 
v. Stqfllc*) I Term. Rep. 611. note. 

M 
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specific ship, and the insured not being impelled by 
any necessity, without the consent of the underwri- 
ter, changes the ship in the course of the voyage, he 
has not kept his part of the contract, and cannot re- 
cover against the underwriter. 

But if necessity require it, the ship may be chang- 
ed in the course of the voyage, and the insurer on 
the cargo continues liable.{<f) 

III. 3. Of Deviation of the Voyage. 

Deviation, in Aiarine insurances, is understood to 
ritean a voluntary departure, without necessity or 
any reasonable cause, from the regular and usual 
course of the specific voyage insured. Whenever a 
deviation of this kind takes place, the voyage is de- 
termined, and the underwriters are discharged from 
any responsibility. It is necessary, as we have seen, 
to insert in every policy of insurance, the place of 
the ship's departure, and also of her destination. 
Hence it is an implied condition to be performed on 
the part of the insured, that the ship shall pursue the 
most direct course, of which the nature of things 
will admit, to arrive at the destined port. If this be 
not done; if there be no special agreement to alio vr 
the ship to go to certain places out of the usual track ; 
or if there be no just cause assigned for such devia- 
tion, it is but just and reasonable, (f) that the under- 

X<0 Park 19. c. 290. [/] RoccusNot.52. 
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writer should no longer be bound by his contract, 
the insurer having failed to comply with the terms, 
on which the policy was made. For if the voyage 
be changed after the departure of the ship, it becomes 
a different voyage, and not that against which the in- 
surer has undertaken to indemnify ;(g) (which is the 
true objection toadeviation) the risk maybe ten times 
greater, which probably the insurer would not have 
run at all, or at least would not, without a larger pre- 
mium. Nor is it at all material, whether the loss 
be or be not an actual consequence of the deviation ; 
for the insurers are in no case answerable for a sub- 
sequent loss, in whatever place it happen, or to what- 
ever cause it may be attributed. Neither does it 
make any difference, whether the insured was, or 
was not, consenting to the deviation. 

These principles have been established by many 
decisions in the various courts of Westminster Hall, 
and also by a solemn determination in the house of 
Lords. (A) 

Whenever the deviation is occasioned by absolute 
necessity : as where the crew force the captain to 
deviate, the underwriters continue liable, (i) And 
the general justifications for a deviation seem to be 

[g] DougL Rep. 288. 

[//] Fox v. Black. Townson v. Guyon, Park 295. Elliot arid 
others v. Wilson's Crs. 4 Bro. Pari. Cases, 2d Edit 47a 
[t] Elton v. Brogden, 2 Stra. 1264. 
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these : to repair the vessel, to avoid an impending 
storm, to escape from an enemy, or to seek con- 
voy.(£) 

If therefore a ship is decayed, or hurt by a storm, 
and goes to the nearest port to refit, it is no deviation, 
because it is for the general interest of all concern- 
ed.(/) So whenever a ship, in order to escape a 
storm, goes out of the direct course, or, when in the 
due course of the voyage, is driven out of it by stress 
of weather, this is no deviation. And if a storm 
drive a ship out of the course of her voyage, and 
she clothe best she can to get to her port of destina- 
tion, she is not obliged to return to the point from 
which she was driven, (m) 

A deviation may be justified, if done to avoid an 
enemy, or seek the convoy ; because it is in truth no 
deviation to go out of the course of a voyage, in 
order to avoid a danger, or to obtain a protection 
against it : if in all cases the master of a ship act 
fairly and bona fide according to the best of his judg- 
ment, [n) 

* ,  • *.* 

In all cases of deviation, it may be laid down as a 
general rule, that wherever a ship does that which 

[*] 1 Term. R. 22. 2 Salk. 445. 2 Stra. 1265. 

[/] Motteux and others v. the Lon. Ass. Comp. 1 Atk. 545. Park 
c.17. 

[w] Delany v. S^oddart, 1 T. R. 22. Park c. 17. 

[n] Bond v. Gonsales, 2 Salk. 445. Gordon v. E^orley^ CampbelJ 
v. Bordieu, 2 Stra. 1265. Park c. 17. 
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is for the general benefit of the parties concerned, 
the act is as much within the spirit of the policy as 
if it had been expressed : and in order to say whe- 
ther a deviation be justifiable or not, it will be proper 
to attend to the motives, end, and consequense, of 
the act, as the true groynd of judgment.(o) But to 
avoid as much as possible any additional risk, in 
case of a deviation from necessity, the ship must 
pursue such voyage of necessity, in the direct course, 
and in the shortest time possible, as nothing more 
must be done than the necessity requires, otherwise 
the underwriters will be discharged, (p) 

A deviation merely intended, but never carried 
into effect, does not discharge the insurers, and 
whatever loss happens before actual deviation or the 
dividing point of the voyage, falls upon the under* 
writers, (y) But if it can be shewn that the parties 
never intended to sail upon the voyage insured, if all 
the ship's papers be made out from a different place, 
the insurer is discharged, though the loss should 
happen before the dividing point of the two voy- 
ages^/-) And in all cases, deviation or not is a 
question of fact, to be decided subject to the above 
rales, according to the circumstances of the case.(s) 

[0] Cowp.601. 

\fi\ Lavabre v. Walter, Dougl. (271) 284. 

[q[ Foster v. Wiltner, 2 Stra. 1249. Thellusson v. Ferguson, 
Dougl. S46, 361. Green v. Young, 2d Ld Raym. 840. 2 Salk. 444. a C. 

[r] Wooldridge v. Boydell, Doug. 16 

[«[ See also Way v. Modigliaui, 2 Term Rep. 50. And Middle- 
wood v. Blakes, 7 T. R. 162. Dougl. 7S7. 
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A ship was insured for a voyage from Virginia to 
Rotterdam, with leave to call at a port in England \{t) 
and after the underwriters had signed the policy, 
the destination of the voyage was altered to the 
port of Hully there to discharge, instead of Rotterdam, 
and a memorandum of this alteration was indorsed 
on the policy. Hull is not a port in the course 
between Virginia and Rotterdam, but two degrees 
north of that course. The ship was afterwards lost. 
Held, that the alteration of the voyage vacated the 
policy as to all the underwriters except those wha 
signed the indorsement. 

A wilful deviation from the due course of an insu- 
red voyage, is in all cases a determination of the 
policy ;(u) from that moment the contract between 
the insurers and insured is at an end ; and it is total- 
ly immaterial from what cause, or at what place the 
subsequent loss arises, the insurers being in no case 
answerable for it. 

If the voyage described in the policy be from A. 
to B and C, and the ship go to C before B (though 
C be nearer to A than B) it is a deviation if it be 
not the regular settled course of the voyage to go to 
Cfirst.(a:) 

[f ] Laird v. Robertson and others, 4 Bro. Pari. Cases, 2d cd. 4*8. 
\u\ Elliot and others v. Wilson & Co. Bro. Pari. Cases, 2d edit. 470. 
[x] Eeatson v. Haworih, 6 T. Rep. 532, 
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Whether such a regular and settled voyage(y) will 
controul such a policy ? Quer. , . 

A 
 . . ., 

A deviation of a^ vessel frqm the voyage insured, 
through the ignorance of thq captain, (z) or from any 
other motive not fraudulent, though it avoids the 
policy, does not constitute an act of barratry. 

Policy on goods on board a particular ship from 
A to B,(a) " against sea risk and fire only ;" in the 
course of the voyage from A to B, the ship was car- 
ried out of the course of the voyage by a king's ship, 
but being afterwards released she proceeded on the 
voyage insured, and while so proceeding the goods 
insured sustained sea damage : held, the underwriters. 
were liable for this loss. 

A policy of insurance on a ship on a certain com? 
mercial voyage, with or without letters of marque, (b) 
giving leave to the assured to chase, capture, and 
man prizes, however it may warrant him in weighing 
anchor, while waiting at a place in the course of the 
commercial voyage insured, for the purpose of chas- 
ing an enemy who had before anchored at the same, 
place, in sight of him ; and was then endeavouring 

[y] Ibid. 

[z] Phyn v. the Royal Exch. Assurance Comp. 7 Term Rep. 505* 
[a] Scott and another v. Thompson, 1 Bos* and Pul. New Rep. 18-1* 
[6] Lawrence and others v. Sydebotham, 6 East 45. 
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to escape, will not warrant him after the capture, and 
in the course of the further prosecution of the voyage 
in shortening sail and laying, to in order to let the prize 
keep up with him, for the purpose of protecting her 
as a convoy* into port, in order to have her con- 
demned ; though such port were within the voyage 
insured. 

The words in a policy of insurance " with or with- 
" out letters of * marque "(c) do not appear to autho- 
rise direct cruising out of the course qf the voyage in- 
sured in search of prize. 

III. 4. Of Sea-worthiness. 

Upon this point it has been determined^ that every 
ship insured must, at the time of the insurance, be 
able to perform the voyage, unless some external 
accident should happen ; and if she have a latent de- 
fect, wholly unknown to the parties, that will vacate 
the contract ; and the insurers are discharged. This 
doctrine is founded upon that general principal of in- 
surance law, that the insurers shall not be responsi- 
ble for any loss arising from the insufficient or de* 

fective quality or condition of the thing insured. (d) 

There is in the contract of insurance, a tacit and 
implied agreement that every thing shall be in that 
state and condition in which it ought to be : and 

[c] Parr v. Anderson, 6 East 202. [<jQ Park c. 11. 
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therefore it is not sufficient for the insured to say, that 
he did not know that the ship was not sea- worthy ; 
for he ought to know that she was so, at. the time he 
made the insurance. The ship is the substratum of 
the contract between the parties. A ship not capa- 
ble of performing the voyage is the same as if it were 
no ship at all ; and although the defect may not be 
known to the person insured, yet the very foundation 
of the contract being gone, the law is clearly in favour 
of the. underwriter ; because such defect is not the 
consequence of any external misfortune, or any un- 
avoidable accident, arising from the perils of the sea* 
or any- other risk, against which the underwriter en- 
gages to indemnify the person- insured. (e) 

The ground of decision in this case is perfectly 
distinct from any principle of fraud ; and depends 
merely upon this, that the insured is presumed to 
be better acquainted with the state and condition .of 
his ship than any other man ; and that he has tacitly 
undertaken, that she is in a condition to perform the 
destined voyage. But although the insured ought 
to know whether his ship was sea- worthy or not at 
the time she set out upon her voyage ; yet he may, 
not be able to know the condition she may be in 
after she is out a twelvemonth :(/*) and there- 
fore, whenever it can be made appear, that the decay, 
to which the loss is attributable, did not commence 
till a period subsequent to the insurance, as she was 

le ] Ibid. [/] 5 Burr - 2804. 
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sea- worthy at the time, the underwriter, it is presum- 
ed, would be liable. And so it was held by Lord 
Mansfield( g) that " by an implied warranty every 
" ship insured must be tight, staunch, and strong ; 
" but it is sufficient if she be so, at the time of her 
" sailing. She may cease to be so in twenty-four 
" hours after departure, and yet the underwriter will 
" continue liable*" Every case, however, must de- 
pend upon its own circumstances, but when they 
are once ascertained, the rule of law is clear and de- 
cisive. 

The whole doctrine of sea-worthiness was settled 
in the case of the Mills frigate, (A) where the insu- 
rance was upon a ship which had a latent defect to 
tally unknown to the parties : and it was held, that 
the insurers were not liable, because the ship was 
not sea- worthy ; and that however innocent or un- 
fortunate the insured might be, yet if the ship be 
not sea- worthy at the time of insuring, there is no 
contract at all between the parties ; because the very 
foundation of the contract, the ship, was in the same 
condition as if it did not exist ; and the doctrine is 
the same in insurance upon goods, as when it is upon 
the ship itself, (i) 

As an assured impliedly warrants the ship insured 
to be sea- worthy, (At) whatever forms an ingredient 

[g] Eden v. Parkinson, Doug. 708. 

[A] Mills and another v. Roebuck in the Exchequer. 

[/] See Park ell. 

[£] Hay ward and another v. Rodgers, 4 East 590. 
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in sea- worthiness, is not necessary to be disclosed 
~hy the assured to the underwriter in the first in- 
stance, unless information upon the subject be par- 
ticularly called for, and then the assured must dis- 
close truly what he knows in the respect required : 
therefore where the assured of a ship had received 
a letter from the captain, informing him that he had 
been obliged to have a survey on the ship at Trin- 
idad, an account of her bad character; but the survey 
which accompanied the letter gave the ship a good 
character : held that the non-disclosure of such letter 
and survey to the underwriters did not vacate the 
policy ; though it appeared in evidence that such 
circumstance, if known, would have enhanced the 
premium of insurance. 

The assured cannot recover upon a policy of 
insurance, unless he equips the ship with every 
thing necessary in her navigation during the voy- 
age ; and therefore he cannot recover if there be 
no pilot on board,(/) 

Whether it be necessary, to the right of the assu- 
red, to recover that, in navigating up the Thames, 
there should be a pilot on board(#?) qualified accor- 
ding to the directions of the stat. 5 G. 2. c. 20. Quer. 

[/] Law v. Hollingworth, 7 T. Rep, 160. [m] Ibid. 
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III. S. Of Wager Policies. 

Wager Policies, upon interest or no interest, the 
performance of the voyage in a reasonable time and 
manner, and not the bare existence of the ship or 
cargo, Is the object of insurance. But such policies 
being contradictory to the real nature of an insurance, 
which is a contract of indemnity, seem to have been 
originally bad ;(n) because insurances were invent- 
ed for the benefit of trade, and not that persons un- 
concerned or uninterested should profit by them. 
Indeed these wager policies(a) were not introduced 
into England till after the revolution* and the courts 
of law looked upon them with a jealous eye ; while 
the courts of equity considered them as absolutely 
void. 

The great distinction between interest and wager 
policies was that in the former the insured recovered 
for the loss actually sustained, whether it was a to- 
tal or partial loss ;{p) in the latter he never could 
recover but for a total loss. At length it was found, 
that the indulgence given to these fictitious or to 
speak more plainly, gambling policies, had increased 
to such an alarming degree, as to threaten the very- 
annihilation of that security which- it was the origi- 
nal intent of insurances to introduce. 

[n] Park c. 14. Assevedo v. Cambridge, la Mod, 77. Depaiba 
v, Ludlow, Com. Rep. 360. 

[o] Goddart v. Garret, 2 Vern. 269. Le Pyre v.Fan\ ibid. 7 16. 
[//] Goss and another v. Withers, 2 Burr. 683. 



fill. 5.] Of Wager Policies. 145 

Accordingly an act of parliament passed in tfee 
nineteenth year of King George the Second, enti- 
tled, " An act to regulate insurance on ships be- 
" longing to the subjects of Great Britain^ and on 
*' merchandizes or effects thereon." As this act is 
the most important and most extensive itythe whole 
code of statute law, with regard to insurances, I shall 
eke as much of it at length, as relates to the present 
head, and the other clauses of it under those heads 
to which they more immediately apply* - 

Xhe causes, which co-operated to induce the le^ 
gislative body to pass such an act,(y) are fully stated 
in the preamble : " Whereas it hath been foutid by 
" experience, that the making assurances, interest or 
4C no interest, or without farther proof of interest than 
4t the policy, hath been. productive of many perni- 
" cious practices, whereby great numbers of ships* 
" with their cargoes, have either been fraudulently 
" lost and destroyed, or taken by the enemy in time 
" of war ; and such assurances have encouraged the 
" exportation of wool, and the carrying t>n many 
*' other prohibited and clandestine trades, which by 
4< means of such assurances have been concealed, 
" and the parties concerned secured from loss, as 
u well to the diminution of the public revenue, as to 
" the great detriment of fair traders ; and by intro- 
4i ducing a mischieveous kind of gaming or wager- 
ing, under the pretence of assuring the risk on 

[y] 19 Geo. 2. c, 37. 

N 
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shipping, and fair trade, the institution and lauda- 
ble design of making assurances hath been per- 
verted ; and that which was intended for the en- 
couragement of trade and navigation, has, in many 
instances, become hurtful of, and destructive to 
the same :" 

" For remedy whereof be it enacted,(r) That no 
assurance or assurances shall be made by any per- 
son or persons, bodies corporate or politic, on any 
shipor ships belonging to his Majesty, or any of his 
subjects, or on any goods, merchandizes or effects, 
laden or to, be laden on board of any such ship or 
ships interest or no interest, or without further proof 
of interest than the policy, or by way of gaming 
or wagering, or without benefit of salvage to the 
assurer ; and that every such insurance shall be 
null and void to all intents aud purposes." 

" Provided always,(^) That assurance on private 
ships of war, fitted out by any of his majesty's sub- 
jects solely to cruise against his Majesty's ene- 
mies, may be made by or for the owners thereof, 
. M interest or no interest, free of average, and without 
benefit of salvage to the assurer ; any thing herein 
contained to the contrary thereof in anywise not- 
withstanding." 

"Provided also,(*J That any merchandizes or 
" effects from any ports or places in Europe or 

» 

[r] Sect. 1. [*] Sect, 2. [r ] Sect 3. 
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" America, in the possession of the crowns of Spain 
" or Portugal^ may be assured in such way and man- 
" ner as if this act had not been made." 

By the fourth section it is enacted,(w) " That it 
" should not be lawful to make re-assurance, unless 
" the assurer should be insolvent, become bank- 
" rupt, or die ;{x) in either of which cases, such 
" assurer, his executors, administrators, or assigns, 
"might make re-assurance to the amount by him 
" before assured, provided it should be expressed in 
" the policy to be a re-assurance. " 

" And be it enacted,(y) That aH and every sum 
" and sums of money to be lent on bottomry, or at 
11 respondentia, upon any ship or ships belonging to 
" any of his Majesty's subjects bound to or from 
" the East Indies, shall be lent only on the ship, or 
" on the merchandise, or effects, laden or to be laden, 
" on board of such -ship, and shall be so expressed 
" in the condition of the said bond: and the benefit 
" of salvage shall be allowed to the lender, his agents 
" or assigns, who alone shall have a right to make 
u assurance on the money so lent ; and no borrower 
" of money on bottomry or respondentia, as aforesaid 
" shall recover more on any assurance than the 
" value of his interest in the ship, of in the mer- 
" chandizes or effects, .laden on board such ship, 
" exclusive of the money so borrowed ; and in case 

O] Sect. 4. O] See. 19 Geo. 2. c. 32. sect. 2. [t/] Sect. 5, 
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Ki it shall appear, that the value of his share in the 
" ship, or in the merchandises or effects laden on 
•* board, doth not amount to the full sum or sums 
" he hath borrowed as aforesaid, such borrower shall 
fi be responsible to the lender for so much of the 
money borrowed as he hath not laid out on the 
ship or merchandise laden thereon, with the lawful 
" interest for the same, together with the assurance 
" and all other charges thereon, in the proportion 
" the money not laid out shall bear to the whole 
" money lent, notwithstanding the ship and merchan- 
" discs be totally lost." 

Upon this last section it may be sufficient in this 
place to observe, that none but the lender shall have 
a right to make insurance on the money lent. This 
regulation of insurance on bottomry or respondentia 
interest, extends only to East India ships : and there- 
fore, an insurance on a respondentia interest upon any 
other ships may be made in the same manner as they 
used to be before this act. It has also been decided 
upon this clause of the act, that it never meant or 
intended to make any alteration in the manner of in- 
surances : and it was declared by the whole Court,(z) 
in Glover v. Black, to be theestablishedlawandusage 
of merchants, that respondentia and bottomry must 
be mentioned and specified in the policy of insur- 
ance. 

[*] Glover v. Black, 3 Burr. 1394. * 



[III. 5.] Of Wager Policies. U9 

By the first section of the act it is clear that at this 
day all insurances made contrary to it are absolutely 
void and of no effect; which, as has already been^ 
shewn, was also the case by the ancient law of this 
country. It may be now material to consider, first 
what cases have, by the construction put by the learn- 
ed judges upon this statute, been held not to fall with- 
in its description ; and secondly, those which do, 
and in which consequently the policies have been 
holden to be void. 

It was formerly doubted whether the act extend- 
ed to insurances of foreign ships and property, and 
the better opinion was that it did not ; for it was 
clear, that such insurances did not fall within the 
words of the statute: But these doubts are entirely at 
an end by several decisions of the court,(«) (and the 
reason for it stated) that the act was not designed to 
extend.. to foreign ships. 

It was formerly thought, that a valued policy was 
a wager .policy, like interest or no interest. But 
this idea is now exploded, as we shall presently shew 
by a solemn decision of the Court of King's Bench. 
Of the difference between open and valued policies 
much has been already said ; and the origin of the 
latter was derived from this source, it being sometimes 
troublesome to the trader to prove the value of his inter- 

i 

[«] Thellusson v. Fletcher, Doug. 301. | 

N 2 "V 
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est, or to ascertain the quantity of his loss, he gave 
in consequence the insurer a higher premium to 
agree to estimate his interest at a precise sum. To 
recover upon this kind of policy, the insured need 
only prove that he had an interest* without shewing 
the value. If indeed it appeared, or could be made 
to appear, that the interest proved was merely a 
cover to a wager, in order to evade the statute, there 
is no doubt such a policy would be void* ; 

In Lewis v. Rucker, this doctrine was fully stated 
and commented upon by Lord Mansfield, (6) when 
his Lordship and the Court of King's Bench held 
that, " a valued policy is not to be considered as a 
4t wager-policy, or Kke interest or no interest. If it 
" were, it would be void, by the act of the 19 Geo. 
" 2. c. 37. The only effecfcof the valuation (said his 
Lordship) is fixing the amount of the prime costr 
just aa if the parties had admitted it at the trial r 
but in every argument^ and for every other purpose, 
" it must be taken that the value Was fixed in such a 
" manner, as that the insured meant only to have 
" an indemnity. If it be undervalued the merchant 
** himself stands the insurer for the surplus. If it be 
" muchcwer -valued, it must be done with a bad view ; 
" either to gain, contrary to the $9th of the late King, 
*' or with some view to a Fraudulent loss : therefore 
an insured never can be allowed to plead m a court 
of justice, that he has greatly overvalued, or that 

lb} Lewis v. Rocker, 2 Burr. 1KT. 
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" his interest was a trifle only* It is settled, that 
" upon valued policies, the merchant need only 
" prove some interest, to take it out of 19 Geo. 2. 
u because the adverse party has admitted the value :; 
*' and if more were required, the agreed violation 
" would signify nothing. But if it should come 
€l out in proof that a man had insured 2,000/. and 
** had interest on board to the value of a cable only ; 
" there never has been, and I believe there neveF 
" will be a determination, that by such an evasion 
" the act of parliament may be defeated. There are 
** many conveniencies from allowing valued pol- 
** icies : but where they are used merely as a cover 
u to a wager, they would be considered as an eva- 
" sion. The effect of the valuation is only fixing 
w conclusively the prime cost* If it be an open 
" policy, the prime cost must be proved : in a 
valued policy it is agreed." 



It 



This doctrine was adopted and confirmed in a 
subsequent casefc) where " it was agreed that 
" the profits of the cargo should be valued at 1,00Q& 
" without any other voucher than the policy." This 
rt was insisted, rendered the policy void. But the 
Court held that * c the meaning of such a policy was 
not to evade the act of parliament, but to avoid the 
difficulty of going into an exact account of the 
" quantumy" adding "there was no pretence foe 
" saying it was a wagering policy." 

[c] Graafrv. Parkinson,. Mich. .22 Geo, 3.B.'H. 
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And in a very modern case(rf) it was held, that 
the profits of a cargo employed in trade on the coast 
of Africa are an insurable interest. 

So an insurapce on imaginary profit from Bour* 
deauxto Hamburg, (which was explained to mean the 
profit which a cargo of indigo belonging to the as- 
sured would produce on the sale thereof at Ham* 
burgh, if it aijived safe) was holden good.(e) 

In a very late case, where the interest was declar- 
ed by the policy to be tC on the commissions of the plain* 
*' t\ff> as consignee of the cargo valued at fifteen hun- 
" dred pounds "{/) Lord Kenyon expressed a very 
strong opinion, that this was a good insurable inter- 
est ; but the matter being compromised, it did not 
come to any decision. 

i 

The second .section of the act in question, which 
allows of insurances being made on private ships of 
war, interest or no interest, seems sufficiently clear, 
and requires no explanation. 

But an insurance was made upon a privateer for a 
cruize of four months,^) the ship being valued at 
1000/. without further account, and free from average.. 
During the cruize the crew mutined, and carried the 

[cQ Barclay v. Cousins, 2 East 554. Ti\ Term, 42 Geo. 3. 
[c] Henricksen v. Margetson, B. R.Mich. 1776. cited Ibid. 
[/] Flint v. Le Mesurier, Sitts. after Hil. Term, 1796. 
[#] Fitzgerald v. Pole, 4 Bro, Pari. Cases, 2d edit.439. 
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ship into port, whereby the benefit of the cruize was 
lost. But the ship, which was the thing insured,, was 
in safety at the expiration of the four months, where- 
fore the underwriters were held not to be liaWer 

In the above case the judgment of the Exchequer 
chamber, reversing that of the Court of King's Bench, 
was affirmed by the House of Lords on a writ of er- 
ror in parliament, where it was observed, that the in- 
surer being, by the terms of the policy, free from alt 
average % the plaintiff could not be entitled to recover 
but in case of a total loss ; and the ship being found 
by the^ special verdiet to be in good safety at her 
proper port, at and after the end of the four months 
for which the insurance was made, ther$ could be no 
loss. 

The third section of the above act, (A) by which 
insurances upon any merchandizes or effects from 
any ports or places in Europe or America, in the 
possession of the crowns of Spain or Portugal, may 
be effected in the manner practised before this act 
was passed, seems to be obscurely worded. This 
proviso is founded on the regulations of those states 
to prohibit illicit trade ; the consequence of such 
prohibition is, that all the goods and merchandizes, 
which the subjects of this and other countries export 
from Spain and Portugal, must be in the names of 
Spanish subjects, so that it was necessary to make 

[h] 19 Geo. 2. c. 37. 
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this exception, otherwise all insurances upon that 
brandb of trade must have been entirely void, The 
words, however, seem to allow a greater latitude 
than was meant by the legislature in making such a 
provision. 

Upon this section of the act, it may be observed, 
that the equitable constructions of such contracts 
of insurance as. are protected by it, seems to be, that 
they may be made without interest, notwithstanding 
the case of Goddard v. Garret, above cited : (*) sine* 
in such instances it is impossible for the person in* 
*>ured to bring proof of interest on board. 

In a case (A:) where A having insured 800/. upon 
his own ship, and being greatly indebted to 2? de* 
posits several securities in his hands, and also makes 
an absolute assignment to him of the ship. The 
ship was afterwards lost. On an action brought 
against the underwriters to recover the insurance, 
they insisted that the policy was void for want of 
interest, under the statute(/) against wager-policies, 
A having sold the ship previous to the loss ; but it 
was held, that he had a sufficient interest in the ship 
at the time of the loss; the real transaction being no 
more than a pledge or security for the debt due to J?. 

[z] V. ante p. 116. 

O] Alston and others v. Campbell, 4 Pro. Pari. Cases, 2d edit, 
47$. [0 l^Geo. 2.C.37. 
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III. 6, Of Valued Policies. 

A Valued Policy is not a wager-policy : it origi- 
nates from the circumstances of its being sometimes 
troublesome to the trader to prove the value of his 
interest, or to ascertain the quantity of his loss, he 
gave, in consequence, the insurer a higher premium, 
to agree to estimate his interest at a sum certain. 
In this case the plaintiff must prove some interest, 
although he need not prove the value of his inte- 
rest, (m) But if a valued policy were used merely 
jus a cover to a wager, in order to evade the statute, 
it would be void.(n) 

It has been settled,(o) that, upon a joint capture 
by the army and navy, the officers and crews of the 
ships, before condemnation have an insurable inte- 
rest, by virtue of the prize act, which usually pas- 
ses at the commencement of a war. 

All contracts of insurance, made by persons having 
no interest in the event about which they insure, or 
without reference to any property on board, are 
merely wagers, and as such void.(/>) And where- 
ever the Court can see upon the face of the policy, 
that it is merely a contract of gaming, where indem- 

[m] Lewis v.Rucker, 2 Burr. 1167. 

[n] Da Costa v. Firth, 4 Burr. 1966. ' * 

[o] Le Cras v, Hughes, B. R. East 22 Geo. 3. * 

[fi\ Kent v. Bird, Cowp. 583. 
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nity is not the object in "vie w> they are bound tode- ^ 
clare such policy void.(y) 

In the case of a valued policy, on both ship and 
cargo,(r) the assured must recover the whole sum 
under written, because he could not have any claim 
for a return of premium for short interest, if the ship 
had arrived safe. 

On an assurance on a ship and goods,(s) valued 
at so much on a voyage to Africa and the West In- 
dies, the assured is entitled to recover the whole sum 
on a tptal loss, which happened in the latest period 
of the voyage ; although a considerable part of the. 
estimated value consisted originally in stores and 
provisions for the voyage, and the slaves were 
brought to a profitable market fit the first place of 
the ship's destination, where she arrived a mere 
wreck, and soon after foundered* 

Upon an insurance on profits valud at 400/. where 
the plaintiff declared as for a total loss ;(/) and it ap- 
peared, that after a shipwreck by which many of the 
slaves, on the profits of whom the insurance was 
made, wereiost, but the remainder reached the mar- 
ket, and were sold ; and it did not appear what 

» 

\jf\ Lowly and another v. Bourdieu, Doug. 451. 
[r] Macnair v. Coulter ami others, 4 Bra Past. Cases, 2d. edit 
4$* [*] Shaw v. Felton, 2 East 109. 
[t] Hodgson v. Glover, 6 East 3L6. 
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profit was made of them ; though it was found that 
the produce of those who were sold did not give a 
profit upon the whole adventure : held, that the 
plaintiff was- not entitled to recover. Note — The 
whole adventure was a voyage from Liverpool to 
Africa, and from thence to the West Indies, but the 
profits were only insured from St. Vincents (after the 
ship's arrival there) to her last port of discharge in 
the West Indies. 

* 

III. 7. Of Illegal Voyages. 

Whenever an insurance is made on a voyage ex- 
pressly prohibited by the common, statute, or mari- 
time law of the country, the policy is void ab initio. 
The principle upon which such a regulation is foun- 
ded, is not peculiar to this kind of contract; for it 
is nothing more than that which destroys all contracts 
whatsoever, that men can never be presumed to 
make an agreement forbidden by the laws ;(*) and if 
they should attempt such a thing, it is invalid, and will 
not refceive the assistance of a court of justice, as 
that which is unlawful and' a public wrong, can 
never be the ground of an action. So also in case of 
a ship being engaged in an illegal traffic, the assured 
could not recover for a loss of the ship in the course 
of her voyage homeward.(tt) 

\t\ Johnston v. Sutton. Doug. 241. 

[w] Camden v. Anderson, 6 Term Rep. 723. 1 Bos. & Pull. Rep. 
273. Wilson v. Marryat, 6 Term Rep. 31. 1 Bos. & Pull. 430. 
Bird v. Appleton, -8 T. R. 562. 

O 
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If a ship, though neutral, be insured on a voyage 
prohibited by an embargo, laid on in time of war, 
by the prince of the country, in whose ports the ship 
happens to be,(a:) such an insurance is void. This, 
however, depends upon the power of an embargo, 
the right of laying on which, in time of war, is 
undoubtedly) although in time of peace, the power 
"of the king in such a measure may be a different 
question. The right, hpwever, being admitted, it 
follows of course, that any act done in contravention 
of a proclamation of this nature, is illegal and cri- 
minal ; because it is equally binding as an act of 
parliament, and a contract founded on such illicit- 
proceedings is consequently void, (z) 

So the trading with an enemy, in time of actual 
war, even through the medium of neutral ships, is 
illegal ; and that question is now for ever at rest in 
the law of England,(a) by the solemn decisions in 
several very recent and important cases ; as is the 
insurance of enemy's property, although such insu- 
rance does not contravene any positive law known 
at this day in England. But whatever doubts might 
formerly obtain, either as to the legality or expe- 
diency of such insurances,(£) the question is now 

[jf] i Black. Com. 270. [jfl Grot, de Jure Belli, lib. 2. c. 2. sec. 10. 

[z] Delmada v. Motteux, B. R. Mich. 25. Geo. 3. Lever v. Fletch- 
er, Park 237. 

[a] Potts v. Bell, 8 T. R. 548. Vandyck v. Whitmore, 1 East's 
R. 475. 

[A] Brandon v. Nesbitt, 6 T. R. 23. Bristow v. Towers, 6 T. 
R. 35. 
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finally settled in the negative by the unanimous de- 
cisions <5f the Court of King's Bench, in recent 
cases. 

An underwriter on French property in time of 
peace is not liable for a loss occasioned by capture 
by the king's ships during hostilities which com- 
menced between Great Britain and France, subse- 
quent to the policy being effected, and terminated 
prior to the action brought, (r) 

There is one species of insurance which never 
could be made upon the ships or goods of an enemy, 
or even of a subject, and that is, upon a voyage to 
a besieged fort or garrison, with a view of carrying 
assistance to them ; or upon ammunition, other 
warlike stores, or provisions; because, from the 
nature of these commodities, they are absolutely 
prohibited by the laws of all nations. 

Thus all insurances upon a voyage generally pro- 
hibited by law, such as to an enemy's garrison, or 
upon a voyage directly contrary to an express act 
of parliament, or to royal proclamation in time of 
war, are absolutely null and void. 

Colonial produce cannot legally be shipped from 
the British West Indies for Gibraltar,(d) and thcre- 

[c ] Gamba and another v. Le Mesuricr, 4 East 407. 
id] Lubbock v. Potts, 7 East 449. 
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fore the same cannot be insured on such a voyage, 
and it matters not that part of the cargo was shipped 
at one of the West India islands, with liberty .to ex- 
change it at another (which would have been legal) 
if in fact it were not exchanged, and its ultimate 
destination was Gibraltar ; and the ship and cargo 
being lost off Gibraltar ; though the assured could 
not recover, yet the premium having been paid upon 
:an illegal insurance, cannot be recovered back. 

Quer. Whether an insurance of a British ship 
against " British capture, seizure, and detention be 
." illegal and void, as such a capture, &c. may be 
" without lawful authority." 

III. 8. Of Enemy's Ships, 6fc. 

The principle of law which operates against in- 
surance of enemy's goods, as stated under the pre- 
ceding head, militates against the insuring of ene- 
my's ships ; and the reason for rendering such in- 
surances illegal, is so obvious that no question on 
this head has ever arisen for discussion in any of our 
courts of law. But enemy's ships taken and con- 
demned as lawful prize, may thereby become en- 
titled to the privileges and advantages of British 
"ships, under the regulations of the register acts, and 
45 G. 3. c. 32. 
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III. 9. Of Prohibited Goods and Commerce. 

All insurances made to protect the importation or 
exportation of certain commodities, declared to be 
illegal, are contrary to law, and therefore void ; and 
no insurance, although made in general terms, can 
comprehend prohibited goods ; and therefore when 
the assured shall procure such commodities to be 
shipped, the underwriter being ignorant of it, by 
means of which the ship and cargo are confiscated, 
the insurer is discharged. Goods are said to be 
prohibited or contraband, when the importation or 
exportation of them is absolutely forbid by law, 
from motives of commercial policy. Such are many 
foreign manufactures, the importation of which is 
wholly prohibited, with a view of encouraging sim,- 
ilar manufactures of our own. The exportation* of 
wool, and other raw materials, tools, and machinery 
employed in manufactures, is also prohibited fron* 
similar motives. Most other articles of commerce 
are allowed to be imported or exported, subject to 
certain duties or customs; and when prohibited .< 
goods, or goods on which the duties have not been J 
duly paid, are attempted to be imported or export- J 
ed, they are usually called smuggled or run goods, j 

And a custom having prevailed to a very alarming 
degree, of importing great quantities of goods from jl 
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foreign states in a fraudulent and clandestine man- 
ner, without paying the customs, and duties payable 
to the Crown, which had encouraged and caused 
some evil-minded men to become insurers to deliv- 
er such goods so clandestinely imported, at their 
charge and hazard into the houses, &c. of such 
owner, to remedy which mischief a law was enact- 
ed, and a penalty of 500/. imposed on persons insu- 
ring to import prohibited goods.(e) 

Wool being the staple manufacture of this king- 
dom, it was always deemed a heinous offence to 
transport it out of the realm, and was forbidden by 
the common and statute laws,(y) and any offences 
against it have met with corporal and pecuniary 
punishments. This being the case, an insurance 
upon wool so to be exported, must have been void ; 
because the very foundation of the contract was con* 
trary to law. But notwithstanding these restric- 
tions, the practice of exporting wool became so fre- 
quent, as well as the practice of insuring, such car- 
goes, and undertaking to deliver them safely aboard, 
that it became necessary to enact a new law,(g") 
rendering void any policies , of insurance thereon, 
and iriiposing a heavy penalty to check the growing 
evil. And a subsequent statute(A) reduces all the 

\e\ 4 & 5 W. & M. c. 15. sec 14, 15, 16. and 8 & 9 W. 3. c. 36. 
sec. 1. 

[/] Mir. c. 1. sec; 3. 11 Ed. 3. c. 1. 8 Eliz. c. 3. 12 Car. 2. c.3& 
7 and 8 W. 3. c. 28. 4 Geo. 1. c. 11. 

[g»] 28 Geo. 2. c 21. sec. 29. and sec. 33. 

[A] 28 Geo. 3. c. 38. sec. 45. 
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laws relative to the exportation of wool into one 
statute, inflicting a penalty of SOI. and six months 
solitary imprisonment for the first offence, (i) with 
a penalty upon the persons paying for such insu- 
rance, and annulling all policies made thereon. (£) 

All insurances made in order to protect smuggled 
goods, or in contravention of the navigation acts, are 
void, and of no effect ; so are such as are made on 
goods contraband of war.(/) It has however been 
ruled in our courts, that one nation never takes no- 
tice of the revenue laws of another,(m) and there- 
fore an insurance upon goods, the exportation and 
importation of which are forbidden by the laws of 
other countries, is good and valid in this : And every 
policy upon goods, the exportation and importation 
of which is not prohibited by the municipal laws of 
this country, or by the general laws of nations, is 
legal and binding upon the parties ; and the under- 
writer must answer for every loss arising by means of 
any of the usual perils. 

And this doctrine has been carried so far, that an 
insurance upon a voyage, in which it was intended 
to defraud the revenue of a foreign state, was holden 
not to be illegal, though fictitious papers were fabri- 
cated for the purpose of facilitating the fraud, {n) 

[i] 28 Geo. 3. c. 38. sec. 46. [£] ibid. sec. 48. 
[/] Park 255. [m] Doug. 238. 

[»] Planche v. FletcUer, Doug. 238. 
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But ah insurance on any commerce, contrary to 
the laws of the dependencies of the crown of this 
kingdom is void. And an insurance on a voyage to 
the East Indies, in contravention of the 9th and 10th 
Will. & M. c. 44. is void, though the penalties of 
that statute has been repealed by a recent act.(o) 

And where a ship was employed to carry convicts, 
stores, 8*c; to New South Wales, the owners obtain- 
ed a licence from the India Company to sail thither, 
and from thence to Bombay, there to purchase a 
cargo of cotton and return to London ;(/>) but stipu- 
lated that no other trade should be carried on. The 
owners, however, sent articles not authorised by the 
licence, with directions to proceed to Goa, and sell 
them there, or at Bombay, which rendered the in- 
surance made on this ship void, as it was effected 
on a trade undertaken with a view to break in upon 
the Company's monopoly. 

If a foreign ship, trading to the British settlements 
in India, under a treaty, violate any of the regula- 
tions of such treaty, it will avoid any policy on her.(jr) 
But a policy on a legal cargo is not vitiated by the 
ship's hwing previously acted in contravention of the 

» 

treaty. 

[o] 33 Geo. 3.c. 52 sec. 146. 

[ft] Camden and others v. Anderson, 6T. R. 723. and 1 Bos. & 

Pull. 272. 

[y] Marshall, c. 3. sec. 2. p. 52. 
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And where an American ship at Bombay took in 
goods for China, contrary to the American treaty ;(r) 
and with the proceeds of these goods purchased a 
cargo at Canton for Hamburgh. A policy on the 
ship at and from Canton to Hamburgh, was held to 
be void, because the illegal cargo was on board part 
of the time the ship remained at Canton; and this 
insurance would not protect the ship on her voyage 
to Hamburgh with another cargo. But a policy on 
the goods from Canton to Hamburgh was held to be 
good, though purchased with the proceeds of the 
illegal cargo ; and the insurance on the voyage from 
.Canton was deemed legal, though the ship had been 
liable to seizure in the voyage from Bombay to 
Canton* 

III. 10. Of Return of Premium, in cases of void or 

fraudulent Policies. fcfty 

In all countries in which insurances have been 
known, it has been a custom coeval with the con- 
tract itself, that where property has been insured to 
a larger amount than the real value, the insurer shall 
return the overplus premium ;(*) or if it happen thqtt 
goods are insured to come in certain ships from 
abroad, but are not in fact shipped, the premium 
shall be returned. (t) If the ship be arrived before 
the policy is made, and the underwriter is acquaint- 

[r] Bird v. Appletoti, 8 T. R. 562. 

[*] Loccenius de Jure Marit, 2. c. 5. sec. 8. [/] 1'Mag. 90. 



166 Law. of Insurance. > 

cd with the arrival, but the insured is not, it should 
seem the latter will be entitled to have his premium 
restored, on the ground of fraud. But if both parties 
be ignorant of the arrival, arid the policy be (as it 
usually is) lost or not lost, it has been held in that 
case the underwriter should retain : because under 
such a policy, if the ship had been lost, at the time 
of subscribing, he would have been liable to pay the 
amount of his subscription. The parties themselves 
frequently insert clauses in the policy, stating, that 
upon the happening of a certain event, there shall be 
a return of premium.(w) These clauses have a bind- 
ing operation upon the parties; and the construction 
of them is a matter for the Court, and not for the 
jury to determine. In short, if the ship, or property- 
insured, was never brought within the terms of the* 
written contract, (x) so that the insurer never has run 
any risk, the premium must be returned. 

The principle upon which the whole of this doc- 
trine depends, is simple and plain, admitting of no 
doubt or ambiguity. The risk or peril is the con- 
sideration for which the premium is to be paid : if 
the risk be not run, the consideration for the pre- 
mium fails ;(y) and equity implies a condition that 
the insurer shall not receive the price of running a 
risk, if, in fact, he runs none.(z) It is just like a 
contract of bargain and sale ; for if the thing sold be 

[w] Dougl. 268. [jc] 1 Vezey 319. [y] Pothier, n. 179. 
[z] 3 Burr. 1240. 
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not delivered, the party who agreed to buy is not 
liable to pay. . Thus to whatever cause it be owing 
that the risk is not run, as the money was put into 
the hands of the insurer, merely, for the risk of in- 
demnifying the insured, the purpose having failed, he 
cannot have a right . to retain the sum so deposited 
for a special cause ; and should he refusQ to refund 
such premium, the law in such case implies a debt, 
quasi ex contractu, and gives the insured an action 
against the insurer, for money had and received to 
his use, to recover back the premium. (a) 

In a policy where a clause was inserted that 8L 
percent, of the premium, (b) should bje returned if 
the ship sailed from the West India Islands, with 
convoy for the voyage, and arrives, the court held, 
that the arrival of the ship, whether with or without 
convoy, entitled the party to a return of premium. „ 

So also, though there has been a capture and re- 
capture, during the voyage insured. (c) 

And in a recent case in the Common Pleas,(</) 
there was the following clause for a return of pre- 
mium in a policy " at and from Oporto to Lynn, 
" with liberty to touch at any ports on the coast of 
" Portugal, to join convoy, particularly at Lisbon, 

[a] 2 Burr. 1008. Dougl. 454. Cowp.668. 1 Show. 156.3 T.R. 266. 
[£] Symond and another v. Poydell, Dougl. 225. 
[f] Aguilar and others v. Rodgcrs, 7T. Rep. 42 J. 
Id] Audley v. Duff, 2 Bos. Pull. 211. 
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to return 6/. per cent, if she sail with convoy from 
the coast of Portugal, and arrive" The ship 
sailed from Oporto under the protection of a sloop 
of war and a cutter appointed to protect the trade of 
that place to Lisbon from whence it was to sail un- 
der a larger convoy to England. In the way to Lis- 
bon, the fleet was dispersed, and this ship ran for 
England, and arrived. It was contended that this 
ship had not sailed from the coast of Portugal with 
convoy. But the Court held, that having sailed 
from Oporto, with a convoy duly appointed, with a 
bona fide intention to proceed to England, though, 
by desire of the admiral, Lisbon was, to be taken 
in the way, the condition on which the return of 
premium was to be made, had been performed. 

It is held, that whether the cause of the risk not 
being run is attributable to the faulty willy or pleas- 
ure of the insured, the premium is to be returned. (e) 
But if the risk has once commenced, there shall be 
no apportionment or return of premium after* 
wards.(y ) Therefore no returp in deviations. 

And where a policy is void as a wager policy, (g) 
the Court will not allow the insured to recover back 
the premium. 

- [e ] Cowp. 668. 

[/] Hogg v. Horner, Sittings at Guildhall after Mich. tWT. 
[ $*] Lowry and another v. Bourdieu, Dougl. 46$» 
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Nor in the case of a re-assurance,(A) void^y the 
statute of the 19th of George the 2d. ch. 37. 

And where a policy is made to cover a trading 
with the enemy, the insurance is void, and the as* 
sured cannot recover the premium.(i) 

But if there are two distinct points of time* or, in 
effect two voyages either in the contemplation of the 
parties, or by the usage of trade, and only one of 
the two voyages was made, the premium shall be re- 
turned on.the other, though both are contained in one 
policy. Thus it was held in an insurance(£) " at and 
from London to Halifax, warranted to depart with 
convoy from Portsmouth ;" when the ship arrived at 
Portsmouth the convoy was gone. The premium 
for the voyage from Portsmouth to Halifax was 
returned. 

But Where aship was insured for twelve months,(/) 
at 91* per cent, warranted free from American cap- 
tures : The ship was taken within two months by 
the Americans 5 no return of premium was allowed, 
because the contract was entire ; and the premium 
or gross sum stipulated and paid for twelve months. 

[A] Andree v. Fletcher, 3 T. R. 266* 

p] Vandyck v. Hewitt, 1 East 96. Potts v. Bell, 8 T. R. 548. 
[*] Stevenson v. Snow, 3 Burr. 1237\ and 1 Blac. 318. S. C. 
[/J Tyrie v. Fletcher, Cbwp. 666. 
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So also it was held where a ship insured for 
twelve months was taken at the end of two,(;») 
though the whole premium of 18/. was acknowledg- 
ed to be received at the rate of 15s. per month ; for 
, that is only a mode of computing the gross sum. 

When the contract is entire, whether it be for a 
specified time,* or for a voyage, there shall be no ap- 
portionment or return, if the risk has once com- 
menced.^) Where the premium is entire ina pol- 
icy on the voyage, where there is no contingency at 
any period out or home, upon the happening of 
which the risk is to end,, nor any usage established 
upon such voyage ; though there be several distinct 
ports, at which the ship is to stop, yet the voyage is 
one, and no part of the premium shall be jecover- 
able. 

» 

It was so held( p) where a ship was insured " at 
*f and from Jamaica, warranted to sail on or before 
*? the 1st of August , to return 8 per cent, if she sail- 
" ed with convoy."" The ship did not sail tilL Sep- 
tember* There shall be no return upon the war- 
ranty Of the time of -sailing ; for the Court cannot 
make a distinction between the risk at, and the risk 
from* 

[m] Lbraine v. Thontlinson, Dougl. 585. ' . 

\n\ Bermen v. Woodbridge, Dougl. 781. . 
\t%\ Mteyer v. Gregson, B. R. East 24 G.$. 
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. It is otherwise if the jury find an express usage 
upon the subject of return of premium. (q) It seems 
that there never has been an apportionment, unless 
there be something like an usage found to direct the 
judgment of the Court. 

If the insured have a contingent insurable interest 
in the thing insured, at the time when the policy is 
effected, and the risk be once begun, there shall be 
no return of premium, though it should eventually 
turn out that he had no title to the thing insured, (r) 

If the question of a return of premium be not 
agitated at the trial of a cause to recover a 1oss,(j) 
and a verdict be taken for the plaintiff for the loss, 
subject to the opinion of the Court upon any point 
that may be reserved, and that point be decided 
against the plaintiff; it will be too late then to set up 
his claim to a verdict for the premium ; for the Court 
cannotfind anew verdict, or substitute any other sum 
in lieu of that which the jury gave in damages. 

A clause in a ship policy, (t) at and from Lisbon 
to Cadiz, and at and from thence to Flushing, at a 
premium of 201. per cent, to return 8/. if the ship in- 
sured sailed with convoy from Cadiz for England, 

[g] Long v. Allen, B. R East T. 25 G. 3. 
[rj Boehm and others v. Bell, 8 Term Rej>. 154. 
* [»] R. Nesbit v. Whitroore, 1 East 97. n. 
[/] Kellner v. Le Mesurier, 4 East 39& 
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and 21. per cent, more for convoy from England to 
Flushing, or 10/. per cent, if with convoy for the 
voyage and arrived, does not entitle the assured to a 
return *>f premium of 8/. per cent, inconsequence of 
the ship's arrival merely in England, with convoy 
from Cadiz, being afterwards captured before her 
arrival at Flushing * for arrived means at the ultimate 
port ofdestinatim. 

Quer. If no interest be averred, it is sufficient un- 
der the stat* Geo, 2* c. 37. sec* 2, to state that the 
ship was foreign when the policy was underwritten* 
and the loss happened without stating the ship to be 
such when the risk commenced. (u) 

• 

A premium having been paid upon an illegal in- 
surance, cannot be recovered back. (or) 

[w] Kellner v. Le Mesurier, 449. 

[x] Lubbock v. Potts, 7 East 4 East 39«» 
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IV. OFBOTTOMRY AND RESPONDENTIA. 

1 HE contract of bottomry is in the nature of a 
mortgage of a ship, when the owner of it borrows 
money to enable him to carry on the voyage, and 
pledgcsthe keel ox bottom of the ship r as a security for 
the repayment : and it is understood, that if the ship 
be lost, the lender also loses his whole money ; (y ) 
but if it return in safety, then he shall receive back 
his principal, and also the premium or interest 
stipulated to be paid, however it may; exceed the 
usual, or legal rate of interest- When the ship and 
tackle are brought home, they are liable, as well as 
the person erf the borrower,, for the money lent. But 
when the loan is not made upon the vessel, (z) but 
upon the goods and merchandize laden thereon* 
which from their nature must be sold or_exchanged 
ki the course of the voyage r then the borrower only 
is personally bound to answer the contract; wha 
therefore in this case is said to take up money at 
respondentia* In thi^ consists the difference between 
bottomry and respondentia, that the one is a loan upon 
the ship, the other upon the goods :. in the forme* 
the ship and tackle are liable,, as well as the person 
of the borrowers in the latter, for the most part, re- 
course must be had to the person only of the borrower 

* * " 

fyl 2 Blackst. Com. 457. [r] Ibid. 45&. 

*. * 
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Another observation is, that in a loan upon bottomry,, 
the lender runs no risk though the goods should be 
lost; (a) and upon respondentia the lender must be 
paid his principal and interest r though the ship perish, 
provided the goods are safe. But in all other respects, 
the contract of bottomry, and that of respondentia* 
are upon the same footing; the rules. and decisions 
applicable to one, are applicable to both; and there- 
fore, in the course of our inquiries, they shall be 
treated as one and the same thing, it being sufficient 
to have once marked the distinction between them. 

These terms are also applied to another species of 
con tract. (£) which does not exactly fall within the 
description of either ; namely to a contract for the 
repay went of money r not upon the ship and goods 
only,, but upon the mere hazard of the voyage itself p 
as if a man lend 1^000/. to a merchant,, to be employ- 
ed in a beneficial trade, with a condition to be repaid 
with extraordinary interest,, ia case a specific voyage 
named in the condition shall be safely performed :. * 
which agreement is sometimes called Janus nauti- 
cum or usura maritima. But as this species of bot- 
tomry^) opened a door to gaming and usurious, 
contracts,, especially in long voyages, th£ legislature 
at the time it suppressed insurances upon wagering 
policies^ introduced a clause by which it wasienact- 
ted,(tf) " That ail sums of money lent on bottomry 

[a] 2 Valin. Com. p. 4. [£] 2 Blackst. Com. 458. 1 Siderfin, 2?. 
[cj Molloy,.lik. 2. c. 11. sect. 8*. [d] 19 Geo.. 2. c,.3?.scct 5. 
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or at respondentia upon any ship or ships belonging 
to his M^esty *s subjects, bound to or from the East 
Indies, should be lent only on the ship, or on the 
merchandize or effects, laden of to be laden on board 
of such ship, and should be so expressed in the con- 
dition of the said bond; and the benefit of salvage 
should be allowed to the lender, his agents or assigns, 
who alone should have a right to make assurance 
on the money so lent ; and no borrower of money on 
bottomry, or at respondentia, shall recover more on 
any assurance than the value of his interest in the 
ship, or in the merchandizes and effects laden on 
board thereof, exclusive of the money so borrowed t 
and in case it should appear that the value of his 
share in the ship, or in the merchandizes and effects 
laden on board of such ship, did not amount to the 
full sum or sums he had borrowed as aforesaid, such 
borrower should be responsible to the lender, for so 
much of the money borrowed, as he had not laid out 
on the ship or merchandizes laden thereon, with 
lawful interest for the same, in the proportion the 
money not laid out should bear to the whole money 
lent, notwithstanding the ship and merchandizes 
should be totally lost." 

Thi's statute has entirely put an end to that species 
of contract which was Jast mentioned, Jiamely, a 
loan upon the mere voyage itself, as far at least as 
plates to India voyages ; but as none other are men* 
tioned, and as expressio unius est exclusio alterius y 
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these loans may be made in all other cases, as at the 
common law, except in the following instance, which 
* is another statute-prohibition. The statute alluded 
to declares, (<?) that all contracts made or entered in* 
tb by any of his Majesty's subjects, or any persons 
ii* trust for them, for or upon the loans of any money 
by way of bottomry, on any ship or ships in the ser- 
vice of foreigners, and bound or designed to 
trade in the East Indies or parts aforesaid, shall be 

null and void. 

-*■  . . » 

This act, it should seem, does not mean to pre- 
vent the King's subjects from lending money on bot- 
tomry, on foreign ships trading from their own 
country to their settlements in the East Indies. The 
purpose of the statute was only to prevent the peo-* 
pie of this country from trading to the British settle- 
ments in India, under foreign commissions, and to 
encourage the lawful trade thereto. 

It lately became a question in the court of Com-/ 
tnon Pleas, whether an American ship since the de- 
claration of American independence, was a foreign 
ship, within the statute of the 7 Geo. 1. c* 21. sec. 2* 
It came before the Court,(/*) upon a motion to dis- 
charge the defendant out of custody, upon entering 
a common appearance. The. defendant was held to < 
bail upon a respondentia bond, which was executed 
by the defendant, who was an American', to secure 

[>] 7 G. 1. c. 21. sect. % [/] Samner v. Green, 1 H.B^ 301.' 
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the payment of a cargo shipped by the plaintiff, on 
board an American ship in the East Indies, home? 
ward bound from Calcutta to Rhode Island in Amc* 
rica. The ship had sailed from England, and landed 
a cargo of European goods in Bengal, previous to 
her taking in the cargo, on which the bond was given* 

The Court were much inclined to think the bond 
; was void, the case being within the mischief design- 
ed to be remedied by the act. But as the question 
was of considerable consequence, they thought it 
not proper to be discussed on this summary applica- 
tion : but they ordered the defendant to be discharg- 
ed, on the ground, that where it apppeared from the 
affidavit to hold to bail, that there was a probability 
of the contract being void on which the action was 
founded, it would be wrong to detain the defendant 
in prison : more particularly as the plaintiff would, 
by such means, have an opportunity of tampering 
with the defendant in prison, and of escaping from 
the penalties of the act, by preventing the case from 
being brought before the Court. 

A loan upon the voyage, without a security on the 
ship or goods, is entirely prohibited by the laws of 
France; for in the marine ordinances of that country, 
there is a general, regulation similar to that made 
here with respect to India ships : " Faisons defenses 
de prendre denier s, a la grosse sur le corps et quille 
du navire (g) o\i sur le merchandises de son charge- 

r \g\ Ord. de Lou. 14. tid. de Contrats a grosse Avent. art. 3. 
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ment, au dela le leur valeur au peine d'etre contraint; 
en cos defraude au paiement des somraes entiers non 
obstant la perte ou prise du vaisseau." And in 
another part it is said, (A) that where a greater sum is 
borrowed than the ship or goods are worth, the con- 
tract is void, except as to the amount of the real value 
of the ship or goods. If then the contract tte only 
binding, as far as there is property to ianswer the 
loan, it follows that, by the laws of France, this con- 
tract cannot exist upon the hazard of the voyage 
merely, unless there be a security also upoartbe' ship 
or goods. 

The contract of bottomry and respondentia^) 
seems to deduce its origin from the custom of per- 
mitting the master of a ship, when in a foreign 
country, to hypothecate the ship, in order to raise 
money to refit. Such a permission is absolutely 
necessary, and is impliedly given in the v very act of 
constituting him master,(jfr) not indeed by the com- 
mon law, but by the marine law, which in this re- 
spect is reasonable; for if a ship happen to be at sea, 
and spring a leak, or the voyage is likely to be de- 
feated for want of necessaries, it is better that the 
master should have it in his power to pledge the 

\h~\ Loc. cit. art. \5. [f] 1 Blacks*. Com. AST. 

, [*] Barnard v. Biidgman, Moor, 918. fully reported in Hobart, 
p. 11. 
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ship and goods,(/) or either of them, than that the 
ship should be lost, or the voyage defeated. (n) But 
he cannot do either for any debt of his own : but 
merely in case of necessity, and for completing the 
voyage. Although the master of the vessel has this 
power while abroad, because it is absolutely neces- 
sary for the purposesof commerce and navigation ; yet 
the very same authority which gave that power in 
those cases, has denied it when he happens to be 
in the same place where the owners reside. Thus the 
laws of Oleron, in the place abov$ cited, speak of 
the captain being in a foreign country, and first writ- 

M That the master might hypothecate the goods, as well as the 
ship, in cases of necessity, depended till lately more upon a gene- 
ral understanding that such hypothecation might be made, than 
upon any very direct authority upon the point. In a note to a case 
in Salkeld {Juatin v. HaUam, 1 Salk. 34.) it is said the master may 
hypothecate either ship or goods ; for the master is intrusted 
~with both, and represents the traders, as well as the owners of the 
sliip. 

; But in a late case in the High Court of Admiralty in Eng- 
ktnd 9 (m) this question has undergone all that elaborate and learn- 
ed discussion which the abilities of the advocates of that court 
were so competent to afford it ; and has met with a decision, eon- 
firm ihg the tf dove note of Justin v. Bedlam, formed upon mature 
deliberation and solid argument, as will appear from the judg- 
ment pronounced by the eminent person who presides in that 
court. The extent of that decision seems to be this, that the master 
of a vessel, carrying a cargo on freight, may, in a foreign port t 
hypothecate that cargo for repairing- damages sustained by the ship 
at sea ; such repairs being absolutely necessary for the purpose 
of delivering the cargo, according to the charter party. 

[m] The ship Grathudine, 3 Robinson's Adm. Rep. p. 240. 

[n] Molloy, b. 2. c. 2. Sect. 14. Leg. Oler. art. I.e. 22. 
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ing home to his owners for money, before he takes 
money on bottomry : and the laws of the Hanse 
Towns, (v) which were founded on those of Oleron, 
speak the same language ; for they say, " a master 
being in a strange country, if necessity drive him to 
it, may take up money on bottomry, if he cannot ge£ 
it without ; and the^owners shall bear the charge." 
In addition to this,(^) from all the cases which have 
been determined at the common law upon the sub- 
ject, it may be inferred that the ship should be 
abroad, as well as in a state of necessity, to justify 
the captain or master in taking the money on bot- 
tomry, Molloy, in express terms,(y) declares, that 
a master has no power to take up money on bottom- 
ry, in places where his owners dwell ; otherwise he 
and his estate must be liable thereto. If, indeed, 
the owners do not agree in sending the ship to sea, 
the majority shall carry it,(r) and then money may 
be taken up by the master, on bottomry, for their 
proportion who refuse, although they reside upoa 
the spot, and it shall bind them all. The two last 
rules are the same with the Marine Ordinances of 
France,($) upon that point : for they also declare, 
that those who lend money to the master, in the place 
where the owners reside, without their consent, 
shall have no security of hypothecation, but on such 
part of the ship only as belongs to the master him- 

[o] Laws of the Hanse Towns, art 60. . v 

[fi] Hobart, 11. Noy, 95. fa] Molloy, I. 2. c. 11. sec. 11.. 

[r] Molloy, Loc. cit. • 

[*] Orri. of Lou.14 tit Avant a la grosse, art 8. c. 9. 
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self, even though the money was advanced for re- 
pairs, or for purchasing provisions. But that the 
shares of those owners, who refuse to send out the 
ship, shall be affected by the loan of money to the 
master for necessaries. (t) The justice and propri- 
ety of such a regulation, are evident, from consider- 
ing that such a contract was only intended for the 
benefit of all parties in those places where the own- 
ers had neither a residence, nor any correspondents. 

The contract of which we treat is of a different 
nature from almost all others :(u) But that which 
it most resembles is the contract of insurance : for 
the lender on bottomry, or at respondentia, runs 
almost the same risks, with respect to the property, 
on which the loan is made, that the insurer does 
with respect to the effects insured. There are, 
however, some considerable distinctions ; for in- 
stance, the lender supplies the borrower with money 
to purchase those effects upon which he is to run 
the risk : not so with the insurer. There are also 
various other distinctions. 

But however similar they jmay be in other re- 
spects, they differ very much in point of antiqui- 
ty. The traders of the ancient world were perfectly 
acquainted with bottomry and respondentia, or what 
was equivalent thereto. Jn those fragments of the fa- 

[*] 2. Valin. Com. 10. 

£ u] Pothier, Tr. du. pret a la grosse Avant not. 6. 

Q 
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moos sea-laws of the JRhodians which have beeii 
preserved and transmitted to our times, there arc 
evident traces of this species of contract. In one 
section it is said,(a?) "that when masters of ships, 
" who are proprietors of one third of the lading, 
<€ take up money for the voyage, whether for the 
" homeward bound, or both ; all transactions shall 
u pass according to the writings drawn up between 
" the master and lender, and the lender shall put 
" a man on board the ship to take care of his loan." 
But in another place these laws speak more explicit- 
ly, and with a direct reference to the distinction be* 
tween naval interest and that which is given for a 
land~risk,(y) " If masters or merchants borrow 
" money for their voyages, the goods, freights, 
" ships, and money being free, they shall not make 
" use of suretyship, unless there be some apparent 
V danger either of the sea or of pirates. And for 
" the money so lent, the borrowers shall pay naval 
" interest." From these two quotations, little doubt 
can be entertained but that the Jfhodians used to bor- 
row and lend, upon the hazard of the voyage, for an 
increased premium. The Rhodian laws were un- 
questionably adopted by the Romans ; and conse- 
quently that branch of them, which relates to bot- " 
tomry amongst the rest; for you can hardly open a 
book upon the Roman law, but you meet with chap- 
ters, (z) de nautico ftenore y de nauticis usuris, which 

[x] Leg. Rhod. s. 1. art. 21. (y) Leg. Rhod. s. 2. art. 16. 
(z) Digest, lib. 22. tit. 2. Cod. lib. 4. iit. 33. 
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plainly shew that this contract was well known to 
the jurists of that distinguished nation. It was also 
called by them pecunia trajectitia ; because it was 
given to the borrower to be employed by him in 
commerce upon and beyond the sea. It appears by 
Falin^a) that some writers of the French nation had 
supposed, that this contract was wholly unknown ta 
the ancients, and that it was peculiar to France alone. 
Valin very clearly exposes the absurdity of such an 
idea ; and it seems to be sufficiently answered, if de- 
serving of an answer, by what has been already said. 
In addition to this we may add, that so far from being 
peculiar to France, it has obtained a place in the codes 
of all the maritime states, whose laws have been pro- 
mulgated, or have been at all famous in the modern 
world. In this part of the compendium, two passa- 
ges from the judgments, or laws of 01eron,(£) upon 
the subject, as well ps the 60th article of the laws of 
the Hanse Towns : and by a reference to the 45th ar^ 
tide of the laws of Wisberg,(r) it will be found that 
the nature of bottomry, as well as its name, was 
perfectly known to the makers of those ordinances. 

In defining bottomry, it has been said, that if the 
ship arrive safe, the lender shall be paid his prin- 
cipal, and the stipulated interest due upon it, how- 
ever much it exceeded the legal rate. The true 
principle, upon which this is, allowed,(e/) is not 

 

[*] 2 Valin Com. 1. [$] Art. 1. & 2. 

[r ] Laws of Wisberg, art. 45- 

[</] Molloy, lib. 2. c. 11, s. 8. 13. 2 Ves. 148. 
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merely the great profit and convenience of trade, as 
has frequently been urged ; but the risk which the 
lender runs of losing both principal and interest ; for 
he runs the contingency of winds, seas, and ene- 
mies. It is therefore of the essence of a contract 
of bottomry (e) that the lender runs the risk of the 
voyage ; and that both principal and interest be at 
hazard ; for if the risk go only to the interest or 
premium and not to the principal also, though a 
real and substantial risk be inserted, it is a contract 
against the statute of usury, and therefore void.(jT) 
This has been frequently so determined in our 
courts of law ; and it is consonant to the idea of 
foreign writers, (g) 

An action of debt was brought upon an obliga* 
tion.(A) The defendant pleaded the statute of usu- 
ry, and shewed, that a ship went to fish in Newfound- 
land, (which voyage might be performed in eight 
months) and that the plaintiff delivered 50/. to the 
defendant to pay 60/. upon the return of the ship to 
Dartmouth : and if the ship by occasion of break- 
age should not return from Newfoundland to Dart- 
mouth, then the defendant should pay the 50/. only ; 
and if the ship never returned, he should pay nothing. 
And it was held by all the Court not to be usury 
within the statute. For if the ship had staid at 

O ] 2 Vcs. 154. [/J 12 Ann. st 2. c. 16. 

[#] Pothier, not. 16. 

[A] Sharply v. Hurrell, Cro. Jac. 208. 
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Newfoundland two or three years, he should have 
paid at the return of the ship but 60/. and if the 
ship never returned, then nothing ; so that the plain- 
tiff ran the hazard of having less than the interest 
which the law allows ;. and possibly neither princi- 
pal nor interest. 

This case was, upon another oecasion,(e) men- 
tioned in argument by one of the judges on the 
bench ; the principle, on which it was decided, 
was recognized, and the case itself allowed to be. 
law. 

So also in another case(A-) of debt upon an obliga- 
tion, conditioned to pay so much money if such a 
ship returned within six months from Ostend in 
Flanders to London, which was more by the third 
part than the legal interest of money; and if she do 
not return then the obligation to be void ; the defen- 
dant pleaded that there was a corrupt agreement be- 
twixt himself and the plaintiff, and that at the time of 
making the obligation, it was agreed betwixt them, 
that he should have no more for interest than the law 
permits, in case the ship should ever return ; and 
avers that the obligation was entered into by covin, 
to evade the statute of usury, and the penalty there- 
of : upon this averment the plaintiff took issue, and 

£i] Roberts v. Tremayne, Cro. Jac.508. 
[it] Joy v. Kent, Hard. Rep. 418. 

02 
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the defendant demurred. (/) Held not to be within 
the statute of usury. 

In another case(m) of debt upon an obligation for 
300/. the condition was, that if such a ship went to 
Surat in the East Indies, and returned safe ; or if 
the owner, or the goods laden on board the ship re- 
turned safe, then the defendant was to pay the prin- 
cipal to the plaintiff, and 40/. for each 100/. ; but that 
if the ship should perish by unavoidable casualties 
of sea, fire, or enemies, to be proved by sufficient 
testimony, then the plaintiff should have nothing* 
The doubt was, whether this was an usurious con- 
tract ; and it was said to be so, because the payment 
depended upon so many things, one of which in all 
probability would happen. But the whole court 
held it not to be within the statute. 

These cases are all uniform in the principle which 
they go to establish, that on account of the risk, the 
interest shall be larger than the common rate : but 
notwithstanding this, a case is to be found in the 
Equity Reports, which directly tends to destroy the 
rule of decision in all these cases. 

A part owner of a ship(w) borrowed money of a 
plaintiff upon a bottomry bond, payable on the re- 
turn of the ship from the voyage she was then going 

[/] Park, 5th edit. 417. 

[m\ Soame v. Gleen, 1 Sid. 27. 1 Lev. 54. 

[i»] Dandy v. Turner, 1 Equity Cases, Abr. 373. 
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in the service of the East India Company, who broke 
up the ship in the East Indies ; and the owners 
brought their action against the company, and re- 
covered damages, which did not, however, amount 
to a full satisfaction. The plaintiff brought his bill 
to have his proportionable satisfaction out of the 
money recovered ; but his bill was dismissed, and 
he was left to recover as well as he could at law ; 
for a court of equity will never assist a bottomry 
bond, which carries unreasonable mterest. 

This case conveys a very unmerited censure 
upon bottomry bonds, not at all warranted by the 
long chain of uniform decisions in their favour. 
Indeed, from the very nature of the contract, they 
are to carry naval interest, which is always greater 
than land interest, in proportion as the risks run by 
the lender on bottomry are much greater than those 
which a lender upon common bond incurs. 

If a contract were made by colour of bottomry 
in order to evade the statute, it would unquestion- 
ably be usurious and void.(o) 

And as the hazard to be run is the very basis and 
foundation of this contract ; it follows that if the 
risk is not run, the lender cannot be entitled to the 
extraordinary premium ; for that would be to open 
a door to means by which the statutes of usury 

[0} 4 Com. l>ig. 193. 2 Ves. 146. 
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might be evaded. This was so decided in the court 
of Chancery. 

The case(/>) was upon a bottomry bond, whereby 
the plaintiff was bound in consideration of 400/. ag 
well to perform the voyage-within six months, as at 
six months' end to pay the 400/. and 40/. premium, ix\ 
case the vessel arrived safe, and was not lost in 
the voyage. It happened that the plaintiff never 
went the voyage, whereby the bond became forfeit- 
ed, and' he now preferred his bill to be delivered. 
Upon the former hearing, as the ship lay all the time 
in the port of London, and there was no hazard of 
losing the principal, the Lord Keeper thought fit to 
decree, that the plaintiff should lose the premium of 
40/. and be contented with his priricipal and ordina- 
ry interest. And now upon a re-hearing, he con- 
firmed his former decree. 

Bottomry bonds generally express from what 
time the risk shall commence, as that the ship shall 
sail from London to such a port abroad, &c. In 
such cases the contingency does not commence tiH 
the departure : and therefore if the ship receive inju- 
ry by storm, fire, &c. before the beginning of the 
voyage the person borrowing alone runs the haz- 
ard.^) But if the condition be " that if the 'ship 
4t should not arrive at such a place by such a time, 

[fi] Deguilder v. Depeister, 1 Vern. 263. 
[r] Beawes Lex. Merc. Red. 4th' e<|it. p. 127. 
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" then," Sec. in these instances, the contract com- 
mences from the time of sailing, and a different rule 
as to the loss, will necessarily prevail. 

The amount of the loan on bottomry or respon- 
dentia, in this country, is not restrained by any reg- 
ulation whatever ; although it is in many maritime 
states by express ordinances : that the only restric- 
tion in the laws of England is with respect to mo* 
ney lent on ships and goods going to the East Indies, 
which, by statute, (,?) must not exceed the value of 
the property on which the loan is made. It remains 
then to see what those risks are, to which the lender 
undertakes to expose himself. These are for the 
most part mentioned in the condition of the bond, 
and are nearly the~ same against which the under- 
writer in a policy of insurance undertakes to indem- 
nify. These accidents are tempests, fire, capture, 
and every other misfortune, except such as arise 
either from the defects of the thing itself, on which 
the loan is made, or from the misconduct of the bor- 
rower. 

It seems to have been a doubt late in the last cen- 
tury, (u) whether a loss by the attacks of pirates fell 
within the words perils of the sea ; for it was argued 
in the King's Bench, in the reign of James II. : But 
the Court were of opinion that piracy was one of the 
dangers of the seas. 

[*] 19 Geo. 2. c. 37, sec. 50. [u] Barton v. Wolliford, Comb. 56. 
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The lender is answerable likewise for losses by 
capture ; or to speak jriore accurately, if a loss by- 
capture happen, he cannot recover against the 
borrower ; but in bottomry and respondentia bonds, 
capture does not mean a mere temporary taking, but 
it must be such a capture as to occasion a total loss* 
And therefore if a ship be taken and detained for a 
short time, and yet arrive at the port of destination 
within the time limited, (if time be mentioned) the 
bond is not forfeited and the obligee may recover. 

This doctrine wa$ laid down by the whole court 
of King's Bench, in a case upon a bond of this na- 
ture ;(x) the proceedings on which were fully stated, 
when the unanimous opinion of the Court was de- 
livered by Lord Mansfield that the plaintiff (the ob- 
ligee) was entitled to recover.(y) 

From this case we not only learn what shall be 
deemed a capture, within the meaning of that word 
in a bottomry bond, but we derive from it a piece 
of very essential information, namely, that a lender 
on bottomry or at respondentia, is neither entitled to 
the benefit of salvage, nor liable to contribute in case 
of a general average. This was expressly said by 
Lord Mansfield, in delivering the judgment of the 
Court. His Lordship's opinion is confirmed by the 
stat. 19 Geo. 2. c. 37. which allows the benefit of 
salvage to lenders upon ships or goods going to the 

[.r] Joyce v. Williamson, B. R. Mich. Term. 23 Geo. X 
[y] Park, 5th edit. 422. 
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East Indies; clearly shewing that there was no such 
thing at the common law, otherwise there was no oc- 
casion to make such a provision. 

In an action on a policy of insurance upon a re- 
spondentia bond on ship and goods at and from B. to 
C<(z) The ship was Danish, and an average loss was 
sustained open the goods to the amount of 6/. 15i. 
per cent, and the plaintiff as a holder of a respon* 
dentia bond, had been called upon to contribute ; and 
now brought his action agafr>st the English under- 
writers for the amount of that contribution; held that 
the plaintiff was entitled to recover, because by the 
law of Denmark lenders upon respondentia are lia- 
ble to average, and bound Jo contribute according 
to the amount of their interest, the insurer must an- 
swer to them. 

An action of debt was brought upon an obligation 
for performance of covenants in an indenture where- 
in it was recited, that such a ship was in the service 
of the East India Company, and it was to obey such 
orders as they or their factors should give, (a) and 
that she was designed for a voyage to China or For- 
mosa. The plaintiff lent 500/. upon the hull of the 
ship, and the defendant covenanted to pay, if the 
ship went from London to Bai\tam and returned 
from thence directly to London 550/. : if from Lon- 

[z] Walpole v. Ever, Sitt. aft. Trin. 1789. 
[a] Weston v. Wikiy, Skinn. 152. 
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don to Bantam, and from thence to China or For- 
mosa, and returned to London within twenty-four 
months, 650/. If she returned not within twenty- four 
months, then to pay 5L per month above 650/. till the 
thirty-six months; and if she returned not within 
thirty-six months, then to pay 710/.; unless it can be 
proved by Wildy, that the ship returned not, but 
was lost, within thirty-six months. The ship in fact 
went from London to Bantam and from thence to 
Surat, and other parts, and so returned to Bantam ; 
tmd in her voyage from Bantam to London, was lost 
within thirty-six months: upon which this present 
action was brought. 

The Court inclined to be of opinion, that this ship 
having deviated from the voyage described, in going 
to Surat, the plaintiff was not to bear the loss, and 
was consequently entitled to recover. 

N In another case(A) of debt upon a bottomry bond, 
the defendant pleaded that the ship went from London 
to Barbadoes sine deviatione, and afterwards she re- 
turned from Barbadoes towards London, and in her 
return was lost in voyagio praditQ ; the plaintiff replied 
that the ship in her return went from Barbadoes to 
Jamaica ; and that after a stay there she returned from 
Jamaica towards London, and was lost, and so shews 
a deviation. The defendant rejoined that she was 
pressed into the King's service, and so was compel- 

[A] Williams v. Steadman, Holt's Rep. 1.26. Skin.. 345. S. C. 
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led to go to Jamaica, which was the deviation pleaded 
by the plaintiff; without this that she deviated after she 
was pressed. The plaintiff demurred, and judgment 
was given for the plaintiff. The plea of the defen- 
dant was not good ; for he pleaded that the ship 
went from London to Barbadoes without deviation, 
and that in the return^ she was lost in the voyage 
aforesaid ; but it does not shew without deviation. 
Now the condition is so in express words, and he 
ought to shew expressly that he has performed the 
words of the condition. 

The same rule of decision has been adopted in 
the courts of Equity.(r) 

The plaintiff entered into a penal bond to pay 40s. 
per month for 50/. the ship was to go from Holland 
to the Spanish Islands and to return to England: but 
if she perished the defendant was not to lose his 50/. 
The ship went accordingly to the Spanish Islands y 
took in Moors at Africa, then went to Barbadoes, 
and perished at sea. The plaintiff being sued at 
law upon the bond, came into equity, suggesting 
that the deviation was through necessity* But his 
bill was dismissed except as to the penalty. 

It frequently happened, as apppears by the pre* 
amble to 19 Geo. 2. c. 32. that the borrowers on 

[c] 1 Eq. Cases Abr. 372. 2Ch. Cases, 130. 

R 
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bottomry or at respondentia became bankrupts after 
the loan of the money, and before the event happen- 
ed, which entitled the lender to re-payment; by 
which means the debt could not be proved under 
the commission, and the lenders were left to such 
redress as they could obtain from the bankrupt, 
who had previously given up every thing to his 
other creditors. This being likely to prove a discou- 
ragement to trade, parliament was obliged to inter- 
pose, and it -was accordingly in the second section 
of the above statute, " That the obligee in any bot- 
" tomry or respondentia bond, made and entered 
" into upon a good and valuable consideration, bona 
" fide, should be admitted to claim, and after the 
" contingency should have happened, to prove his or 
" her debt or demands in respect of such bonds , in like 
il manner as if the contingency had happened before 
" the time of the issuing the commission of bankrupt - 
" cy against such obligor, and should be entitled 
" unto, and should have and receive a proportiona- 
" ble part, share, and dividend of such bankrupt's 
" Estate, in proportion to the other creditors of such 
" bankrupt, in like manner as if such contingency 
" had happened before such commission issued : 
" and that all and every person or persons, against 
" whom any commission of bankruptcy should be 
" awarded, should be discharged of and from the 
" debt or debts owing by him, her, or them, on ev- 
" ery such bond as aforesaid, and should have the 
" benefit of the several statutes now in force against 
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^ bankrupts, in like manner, to all intents and pur, 
l ' " poses, as if such contingency had happened, and 
" the money due in respect thereof had become 
"payable before the time of the issuing of such 
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" commission." 



By the 16 Cha. 2. c. 6. s. 12. it is enacted, " That 
" if any captain, master, mariner, or other officer 
" belonging to any ship should wilfully cast away, 
" burn, or destroy the ship unto which he belonged, 
" or procure the same to be done, he should suffer 
u death as a felon ;" which statute was made perpet- 
ual by 22 and 23 Cha. 2. c. 11. s. 12. 



As the commerce of the country increased to an 
amazing degree, so the custom of lending money on 
bottomry became also very prevalent : and as the 
lenders had subjected themselves to great risks, 
they began to think it necessary to protect their 
property, by insuring to the amount of the money 
lent. By the decision of the case of Glover v. 
if Blacked) however, it became necessary to insert in 
the policy that the interest insured was bottomry or 
respondentia, and such is the law and practice of 
merchants at this time. 

In a respondentia bond,(?) the condition, after re- 
citing that the money was lent upon the goods laden 
and to be laden on board a certain ship on her voyage 

[d] 3 Burr. 1394.. [<r] Busih v. Fearon and others, 4 East 319. 



196 Law of Insurance. 

« 

jgut and home, was, that if the ship should proceed 
on her voyage and return within thirty -six months, 
(the dangers of the seas excepted) and if the borrower, 
within thirty days after her arrival, should pay to 
the lender the sum agreed on, or if in ths voyage, 
and within the said thirty-six months, the ship should 
be lost by fire, enemies, or other casualties, the bor- 
rower should, within six months after such loss, pay 
to the lender a proportionable average on all the 
goods carried out and acquired during the voyage 
which should be saved, then the obligation to be 
void ; held, that this was no more than a personal ob- 
ligation from the borrower to the lender, and did not 
give the latter any specific pledge or lien on the home 
cargo or the proceeds thereof. 
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V. OF INSURANCE UPON LIVES. 

AN insurance upon life is a contract, by which th* 
underwriter for a certain sum, proportioned to the 
a g e i(<*) health, profession, and other circumstances 
of the person whose life is the object of insurance, 
engages that that person shall not die within the 
time limited in the policy ; or if he do, that he will 
pay a sum of money to him in whose favour the 
policy was granted. Thus, if A lend 100/. to B. 
who can give nothing but his personal security for 
repayment; in order to secure him in case of his 
death, B applies to C an insurer, to insure his life 
in favour of A y by which means if B die within the 
time limited in the policy, A will have a demand 
upon C for the amount of his insurance. 

The advantages resulting from such insurances 
are many and obvious; (b) and most of them may be 
reduced under the following classes. To persons 
possessed of places or employments for life; to 
masters of families and others, whose income is sub- 
ject to be determined, or lessened, at their respective 
deaths; who by insuring their lives may secure a 
sum of money for the use of their families. To mar- 
ried persons where a jointure, pension, or annuity, 

' [a] 1 Postlethw. Diet of Tr. p. 150. [3] 1 Postlethw. 150. 

R2 
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depends on both or either of their lives, by insuring 
the life of the persons entitled to such annuity, pen- 
sion, or jointure. To dependents upon any other 
person, during whose life they are entitled to a 
salgry or benefaction, and whose life being insured 
will enable such dependents, at the death of their 
benefactor, to claim from the insurers a sum equal to 
the premium paid. To persons wanting to borrow 
money, who by insuring their lives are enabled to 
give a security for the money borrowed. These and 
many other advantages being so obvious, that the 
Bishop of Oxford, Sir Thomas Allen, and some 
other gentlemen, « were induced tp apply to Queen 
Anne(c) to obtain her charter for incorporating them 
and their successors, whereby they might provide 
for their families in an easy and beneficial manner. 
Accordingly, in the year 1706, her Majesty granted 
her Royal Charter, incorporating them by the name 
of M The Amicable Society for a perpetual Assur- 
" ance Office ;" giving them a power to purchase 
lands, and ability to sue and be sued in their corpo- 
rate capacity, and a common seal for the more easy 
and expeditious management of the affairs of the 
company. 

The benefits which accrued to the public from 
this species of contract, were found to be so exten- 
sive that another office was established by deed, en- 
rolled in the Court of King's Bench, at Westmins- 
ter, for the insurances of lives only. The name of 

[c] Park c. xxii. 
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this office is the " Society for Equitable Assurance - 
" on Lives and Survivorships. " Besides this, the two 
companies of the Royal Exchange and London As* 
surance obtained his Majesty's charter to enable them 
also to make insurances on lives, (rf) The charter 
points out the advantages of such institutions ; for it- 
states as the ground on which such a permission is 
to be granted, " That it has been found by experience 
to be of benefit and advantage for persons having 
offices, employments, estates, or other incomes de- 
" terminable on the life or lives upon which such 
office, employments, estates, or incomes are deter- 
minable/'^) Brivate underwriters also may enter 

[d] Park, cxxn. 

[e] An act passed in the 39 Geo. 3. (c. 83.) for incorporating a 
new insurance company called the Globe Insurance Company, the 
second section of which authorises them (among other thing*) to- 
make insurance on the life or lives of any person or persons whom- 
soever ; and to grant, purchase, and sell annuities for lives or sur- 
vivorship ; and to grant sums of money, payable at future periods, 
within the kingdoms of Great Britain and Ireland, and any other 
parts abroad, whether within hisMajesty's dominions or not ; and 
shall and may receive deposits of funds of tontine societies, and 
other institutions, established for granting future advantages, and 
deposits of funds belonging to, and act as treasurer thereof, for 
benefit of friendly societies, and other charitable or benevolent in- 
stitutions ; and make provision for the widows and children of the 
clergy, and for clergymen ; and receive deposits from or on ac- 
count of members of the industrious classes of society, and others ; 
by allowing interest on such deposits made, or otherwise, upon 
such terms and conditions, and in such manner, as shall or may be 
agreed upon between the said corporation, so to be created and 
established, and the persons and societies treating with the said. 
Corporation, for the purposes therein before mentioned. 

Since which a number of other Insurance Companies have beea 
established for insurance of lives, &c. 8c c. fee. 
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into policies of this nature, as well as any others, pro- 
vided the party making tlie insurance chuses to 
trust their single security. 

The antiquity of this practice cannot be very ea- 
sily ascertained, however, traces of it may be found 
in very old authors. In the French book,(y*) entitled 
Le Guidon, we find it ascertained as a contract, per- 
fectly well known, at that time, in other countries. 
The author of that book, however, tells us in the 
same passage, that it was a species of contract wholly 
forbidden in France, as being repugnant to good mo- 
rals, and as opening a door to a variety of frauds 
and abuses. Such indeed the law of France conti- 
nues at this day ;(g») : and insurance upon lives are pro- 
hibited in other countries of Europe by positive regu- 
lation. The same French author has however gone 
a little too far in asserting that the other countries in 
which they had been till that time encouraged, were 
also obliged to forbid them. This had not certain- 
ly taken place at that time, as may be inferred from the 
66th article of the Laws of Wisbuy ; and in Eng- 
land they never had been prohibited. The learned 
Rocciib(A) also takes notice of them as legal con- 
tracts, and quotes various authors in support of his 
opinion. 

These insurances being thus sanctioned in Eng- 
land by royal authority, and the funds of the difier- 

[y] Le Guidon c. 16. art. 5. published in 1661. 
[£•] 2 Valin 54. 2 Magens 70. Le Guid. loc. cat. 
[/i] Roccus de Assec, not. 74. 
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ent societies having very much increased, and being 
fixed on a stable and permanent foundational) con- 
tracts of this nature became so much a mode of garo* 
bling (for people took the liberty of insuring any- 
one's life without hesitation, whether connected with 
himor not, and the insurer seldom asked any question 
about the reasons for which such insurances were 
made,) that it at last became a subject of parliamenta- 
ry discussion. The result of that discussion was, 
that a statute passed,(£) by which it was enacted, 
4< That no insurance should be made by any person 
" or persons, bodies politic or corporate on the life 
" or lives of any person or person?, or on any other 
" event or events whatsoever, wherein the persoij 
" or persons, for whose use, benefit, or on whose ac- 
" count, such policies should be made, should have 
" no interest or by way of gaming or wagering : and 
" every insurance made contrary to the true intent 
" and meaning thereof, should be null and void to 
" all intents and purposes." And in order more 
effectually to guard against any imposition or fraud, 
and to be the better able to ascertain what the inter- 
terest of the person entitled to the benefit of the 
insurance really was, it was further enacted by the 
same statute,(/} " that it should not be lawful to 
" make any policy or policies on the life or lives of 
" any person or persons, or other event or events, 
without inserting in such policy or policies the 
person's name interested therein, or for whose use, 

p] 1 Mag t 33. [*] 14 G. 3. c. 48, s.. 1, |7] Sec. 3. 






202 Law of Insurance. 

" benefit, or on whose account, such policy was so 
" made or underwrote. And that in all cases where 
" the insured had an interest on such life or lives,(^i) 
" event or events, no greater sum should be recov- 
" ered or received from the insurer or insurers than 
" the amount or value of the interest of the insured 
" in such life or lives, or other event or events." 

It has been held that a person holding a note given 
for money won at play, has not an insurable interest 
in the life of the maker of the note. 

An action was brought on a policy on the life of 
James Russell from the 1st June 1784 to the 1st June 
1785.(w) Russell was warranted in good health, 
and by a memorandum at the foot of the policy it 
was declared that it was intended to cover the sum 
of 5,000/. due from Russell to the plaintiff, for which 
he had given his note payable in one year from the 14th 
May 1784. Two objections were made on the part . 
of the defendant : 1st, That part of the consideration 
for the note was money won at play : 2dly, That 
Russell at the time he gave the note was an infant. 

Mr. Justice Buller nonsuited the plaintiff, upon 
the ground of part(fl) of the consideration of the 
note being for a gaming transaction ; and therefore 
there was a want of interest in the plaintiff. But as 
to the other objection on account of infancy, the 

[iw] Sec. 3. [«] Dwyer v. Edie, London Sitt. after HiLim. 
[q] Park c. xxil 
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interest must be contingent, for Russell might or 
might not avoid his note ; and he much doubted, 
whether till so avoided, thanote must not be taken 
against a third person to be the note of an adult, for 
the maker of the note only could take the objec- 
tion. Q&) 

But a creditor has such an interest in the life of 
his debtor, that he may insure it, and recover upon 
the policy. (q) Thus in an action on a policy of 
insurance on the life of Lord Newhaven, from the 
1st December 1792 to the 1st December 1793 ; the 
only question made by the defendant was as to the 
plaintiff's interest, which it was contended was not 
sufficient to take this case out of the statute 14 Geo. 
3. c. 48. It appeared in evidence, that Lord New- 
haven was indebted to the plaintiff and a Mr Mitch- 
ell in a large sum of money, part of which debt had 
been assigned by them to another person; the re- 

[/G There is a case of Roebuck v. Hammerton> in which a poli- 
cy made, in order to decide upon the sex of u particular person, was 
held to fall within the prohibition of this statute. In another case, a 
policy having been made on the event of there being an open trade 
between Great Britain and the province of Maryland on or be- 
fore the 6lh July 1778, Lord Mansfield said," that it was clear the. 
plaintiffs could not recover. 1st, Is this an interest within the act ? 
It was made to prevent gambling policies. Every man in the 
kingdom has an interest in the events of war and peace ; but I doubt 
whether that bean interest within the act. But, 2dly, The policy 
h void, by not having the name inserted according to the second 
section of the statute." Cowp. 737. Mollison v. Staples, at Guildhall 
Mich. Vac. 1778. 

[ jr] Anderson v. Edie, B. R. London Sitt. in Tr. T. 1795. 
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ittainder being more than the amount of the sum in- 
sured, was, upon a settlement of accounts between 
the plaintiff and Mitchell* agreed by them to remain 
to the account of Mitchell only. 

Lord Kenyon was of opinion thaf this debt was 
a sufficient interest ; and said, that it was singular 
that this question had never been directly decided 
before. That a creditor had .certainly an interest 
in the life of his debtor, the means by which he was 
to be satisfied, may materially depend upon it, and 
at all events the death must in all cases in some de- 
gree lessen the security. Verdict for the plaintiff. 

So also in a previous case,(r) where an action was 
brought on a policy on the life of William Holden, 
from the 17th August 179Qto August 1791, and du- 
ring the life of the plaintiff's late brother, which po- 
licy he had bequeathed to persons not parties to this 
insurance, having made the plaintiff executor of his 
will, and directed him to make assurance. Lord Ken- 
yon thought this a sufficient interest in the executor 
to support the action. The cause proceeded there- 
fore : but the defendant had a verdict afterwards 
upon a different ground. 

The remaining observations and rules upon this 
subject are very few and short: because those ge- 
neral rules and maxims upon which so much has 

[r] Tidswell v. Angcrstein, Peak, Ni P. cases 151. 
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been said with regard to insurances in general, are 
also applicable to this species of them, the same mode 
of construction is to be adopted; fraud will equally 
affect the one as the other; the same attention must 
be paid to a rigid compliance with warranties, and 
die same rules of proceeding are to be followed. (*) 

With respeot to the risk which the underwriter 
is to run, this is usually inserted in the policy ; and 
he undertakes to answer for all those accidents to 
which the life of man is exposed, unless the cestui 
que vie puts himself to death, or he -die by the hand 
of justice. The policy, as to the risk, generally 
runs in these words^: " The said insurers, in con- 
" sideration of the sum paid, do assure, assume, and 
" .promise 4hat the said A. B. shall, by thepermis- 
" sion of Almighty God, live and continue -in this 
*" natural life for and during the said term, or in 
"" case he the saidv^. B. shall, during the said time, 
"?or before the full end and expiration thereof, hap- 
*' pen to die by any ways or means whatsoever, sui* 
c< cide or the hands of justice excepted then, &c," 
We see that this contract expressly says, that the 
-death must, happen within the time limited, other* 
wise the insurers aFe discharged. But suppose A 
mortal wound is received during the existence of the 
policy, and the person languishes till after the term 
limited in the contract, what says the law ? Agree- 

[*] Park. c. xsii. 

' - -S 
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ably to the decision of this point, in cases of marine 
insurances, not only the cause of the low but the 
loss itself must actually happen, during the tiifife na- 
med in the policy, otherwise the insurers are not re* 
sponsible. This very case was put by Mr. Justice 
Willes, in his argument, when delivering the opin- 
ion of the Court, in the case of Lockyer v. Offley. 
Suppose, said the Learned Judge, an insurance upon 
a man's life for a year, and some short time before 
the expiration of the term he receive a mortal wound 
of which he dies after the year, the insurer would 
not be liable. But when an insurance is made upon 
a man's life who goes to sea,{*) and the ship in 
which he sailed was never afterwards heard of, the 
question whether he did or did not die within the 
time insured, is a feet for the jury to ascertain from 
the circumstances which shall bo produced in evi- 
dence. 

Thus in an action^) on a policy of insurance on 
the life of L. Macleane, Esq. from the 30th January 
1772, to the 30th January 1778, it appeared m evi- 
dence, that about the 28th of November 1 777, .Ma- 
cleane sailed from the Cape of Good Hope in the 
Swallow sloop of war, which ship not being after- 
wards heard of, was supposed to have been lost in a 
storm off the Western Islands. The question was, 
whether Macleane died before the 50th January 

[f] Park c. xxii. 

[a] Patterson v. Black, Sittings at Guildhall, Hil. Vac. ir80. 
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177& In order to establish the affirmative of that 
question -the plaintiff called witnesses to prove the 
ship's departure from the Cape with Macleane, and 
several Captains swore that they sailed the same 
day ; that the .Swallow must have been as forward 
in her course as they were on the 13th 'or 14th of 
January, the period of a most violent storm, in 
which she probably was lost. That the Swallow 
was much smaller than their vessels, which with 
difficulty weathered the storm. 

Lord Mansfield left it to the jury, whether under 
all the circumstances., they thought the evidence 
sufficient to convince them that Macleane died be- 
fore the time limited in the policy, adding, that if 
they thought it so doubtful as not to be able to form 
an opinion, the defendant ought to have their verdict* 
The jury found for the plaintiff, 

; These insurances, (a?) when a loss happens upon 
them, must be paid according to the tenor of the 
agreement in the full sum insured, as this sort of pol- 
icy, from the nature of it, being on the life or death 
of man, does not admit of the distinction between to- 
tal and partial losses. 

We have seen that private persons as* well as the 
public companies, may be underwriters upon policies 
on lives ; and as they frequently became bankrupts 

[x\ Lez.Merc. Red. 4th Edit.. p. 294. 
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after the policy was underwritten, but before a loss 
happened, it became a question whether the persons 
interested in such insurances could claim the money 
and prove the debt, under the commission, as if the 
loss had happened' befere it issued. In order to 
remedy an inconvenience of this nature, with respect . 
to marine insurances and' bottomry bonds* a stat- 
ute had passed,(y) allowing creditors, either on such 
policies or bottomry and respondentia bonds, to 
prove their debts under the commission as if the loss 
or contingency had happened prior to that event. 
But as the words of the preamble to that section of 
the statute were special, referring only to insurances 
on ships and goods or contracts of bottomry, it was 
doubtful whether it extended to insurances on lives* 
although the words of the enacting part, werfe 
very general,, namely, " the assured in any policy of 
assurance" &c. In support of this doubt it was ur- 
ged, that great inconveniences would follow from 
extending the statute to these policies, because the 
risk may remain unsettled for a long and indefinite 
number of years. The Court however held, that 
the general words of the enacting part, were not re- 
strained by the preamble, 

This doctrine was laid down in an action(^) on 
a policy of insurance on the life of J. H. Boyd, 
lately gone to the East Indies, on the event of his 

•[iy] 19 Geo. 2. c. 37. s. ?. 
[z] Cox v. Lictard, Doug]. Rep. p. 166. note 
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dying between the 5th of April 1780 and the 5th of 
April J 783. The defendant pleaded; 1st, Bankrupt- 
cy generally ; and that the cause of action accru- 
ed before the bankruptcy : 2dly , That the policy was 
pw4e prior to the time qf his becoming a bankrupt \ 
then the : trading, petitioning creditor's debt, com- 
mission, proceedings and certificate were specially 
set out, arid that he was thereby discharged from 
the said policy* and all debts due at the time of the 
bankruptcy, without saying* that the cause of action 
accrued before the bankruptcy* To this last plea 
there was a general demurrer. 

Lord Mansfield observed, that the only question 
was, whether the enacting words, of this statute, which 
are general should be restrained by the preamble 
which is particular. His Lordship thought they 
should not be restrained. The enacting clause 
comprehends all insurances,, and consequently in- 
surances upon lives. This is exactly the case of 
Pattison v. Banks,(a) for there the preamble waa 
particular, but the enacting clause was general* 

[a] The question of Pattison (Cowp_ Rep. 540.) arose upon the T 
Geo. i. c. 31. which allowed persons, who had given credit on- bill s r 
bonds, notes, and other securities, payable at a future day, and 
which, were not payable at the bankruptcy of the debtor, to prove? 
them under tlie commission. The preamble to the statute speaks* 
of securities only for the sale of goods and merchandizes^ b»t as 
the enacting words were general, the Court held that tfeey extend- 
ed to the bond for the payment of an annuity for a term, of years, 

S2 
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Mr. Justice Willesand Mr. Justice Asbhurst con- 
curred. Mr. J. Buller — " In the Case of Mace y. 
" Cadell, it was held that the enacting words of the 
u stat. 21 Jac. I. c. 10; were not restrained by the 
" preamble. (b) The inconveniences that have been 
" urged, are not so great as are apprehended; for the 
" creditors need not be delayed in their dividend r 
" when a creditor has an insurance of this kind, he 
u has nothing to do but to lay it before the commis- 
" sioners, who will make a caldulation^ and lay aside 
" as much as will give him a dividend equal to that 
" of the other creditors. There must be judgment 
u for the defendant." 

It became a doubt in the reign of King Willianr r 
when a policy on a life was to run from the day- of 
the date therefore, till that day twelvemontlr, and the 
person died on the day named, whether the insurer 
was liable. The Court held that he was. The case 
was this :(c) A policy of insurance was made to in- 
sure the life of Sir Robert Howard, for one year from 

(b) The statute of James enacts, u that if any person at such- 
time as he shall become bankrupt shall, by; the consent of the true 
owner, Sec. have in his possession, &c. any goods v &c. whereof he 
shall be reputed owner ; the commissioners shall liave power to 
sell the same in like manner as any other part of the bankrupts 
estates The Court, hi Mace v, Cadell (Cbwp. 232.) heW* that the. 
statute extended' to the goods of a third person which he allowed! 
the bankrupt to keep in possession of,' as well as to those which. 
originally belonged to the bankrupt, although the statute speaks* 
only of the bankrupt's original property: 
^ T,c] Sir Robert Howard's case, 2 Salkeld 625. 1 Ld. Raymond,. 
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the day of the date thereof; the policy was dated oit 
the 3d day of September 1697. Sir Robert died on 
the 3d of September 1698, about one o* clock in. the 
morning. Lord Holt held that from the day of the 
date excludes* the day y but from the date includes 
it ;(rf) so that the day of the date must be excluded 
here, and the underwriter is liable* 

In the taw books this- distinction taken by my Lord 
Holt was at one time held to be law, at others not* 
sometimes these expressions were held to mean the 
same thing ; at others to be quite different. In the 
year 1777, however, this glaring absurdity was 
entirely done away, and the Court of King's Bench 
unanimously held, after much deliberation, that they 
mean the same thing ; that they shall be either ex- 
elusive or inclusive, according to the context and 
subject matter, and shall be so construed as most 
effectually to support the deeds of the parties and 
not to destroy them. See Lord Mansfield's very 
elaborate argument upon this occasion, in which alt 
the cases are fully stated and considered, (e), 

Although from a perusal of the above, it will apr- 
pear that no difficulty could occur on such a point 
at the present day :; yet it is usual in order to prevent 
disputes to insert in the modern policies "the Jirst 

and last days included™ 

* - ... • 

[d] Vide Pugh v. the Duke o£ Leeds, Cowper>s Rep. 71& 
frllbitL -' • • ' . 
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Policies on lives arc equally vitiated by fraud or 
falsehood, as those on marine insurances; because 
they are equally contracts of good faith, in which 
the underwriter from necessity must rely upea the 
integrity of the insured for the statement of cittHim- 
stances* 

In an action on a policy of insurance for 150/. (/) 
at four guineas percent, incase Drury Sheppy should 
die at any time between the 1st of April 1777 and the 
1st of April 1778, both days included, and during the 
life time of John Sheppy, the father of Drury t but in 
case the sai&dfohn should die before the said Drury, 
the policy to be void ; the question was, as to the 
representation of the life at the time of the insurance* 
The interest in the insurance was 900/. due from 
Drury Sheppy to the plaintiff. It tons admitted that 
the life expired within the time limited in the policy* 
Drury Sheppy had a place in the Custom Howe 
of Ireland, and was in bad circumstances* He went 
to the South of France for the benefit of his health, 
or to avoid his creditors, and there died. The bro- 
ker who effected the policy told the underwriters 
that the gentleman for whom he acted, would not 
warrant, but from the account he {the broker) had 
received, he believed it to be a good life* 

Lord Mansfield — " As to the interest, this policy 
may be considered as a collateral security for the 

[/] Stackpole v. Simon* Sitt. at Guildhall. Hil. Vac, 17T9i 
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debt due to-the plaintiff. Where there is no warran- 
ty, the underwriter runs the risk of ks being a good 
life or not*. If there be a concealment of the know- 
ledge of the state of the life, it is a fraud- It is a rule 
that every subsequent underwriter gives credit to the 
representation made to the first r and* it is allowed 
that any subsequent underwriter may give in evi- 
dence a misrepresentation to the first- The broker 
here does not pretend- to any knowledge of his own^ 
but speaks from information." There is no fraud iit 
him.. There was a verdict for the plaintiff* 

person is in good health,- it is sufficient that he. is in a. 
reasonable good state of health ; for itnever can mean; 
that the cestui que vie is perfectly free from the seeds 
of disorder. Nay, even if the person , whose life was in- 
sured, laboured under a particular infirmity, if ft ean 
be proved by medical men, that it did not at all, in 
their judgment, contribute to his death, the warran- 
ty of health has been fully complied with; and. the: 
insurer is liable. 

So in the case of Ross v.. Bradshaw, (1 Blac. Rep. 
312.) Lord Mansfield held that the warranty was 
complied with, although the Itfe insured had been 
subject to a particular infirmity* The only question 
being whether Sir James Ross, * the person whose 
life had been insured, was in a reasonable good state 
qf health 9 and such a life as ought to have been insu^ 
red on common terms* 
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AN insurance of this sort is a contract,{<?) by which 
the insurer in consideration of the premium which 
he receives, undertakes to indemnify the insured 
against all losses which 'he *may sustain in his house 
or goods by means of lire, within the time limited 
in the policy. To enter upon a detail of the various 
advantages whicti mankind have derived from this 
•species of contract is unnecessary, as they are obvi- 
ous toeVery understanding. Some of the -societies 
for the purpose of insuring property against fire, 
have been instituted by-ftoyal Charter; others by 
deed inrolled ; and others give security upon lan4 
fbr the ^aymentof losses. The rules by which these 
societies are governed are established by th§ir wn 
managers, and a copy given to every person at the 
time he insures; so that by his acquiescence he 
submits to their proposals, and is fully apprised of 
those rules upon the compliance or noncompliance 
with which he will or will not be entitled to an in- 
demnity. 

The construction^ -be put upon those regulations 
has but seldom become the subject of judicial in* 
quiry ; two instances only, having occurred in our 
researches upon this occasion^ b) In the prqposals 

X«] Park c-xxui. (6J Ibid, 
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of the London Assurance and some of the other 
offices, there is a clause by which it is provided, 
that they do not hold themselves liable lor any loss or 
damage by fire, happening by any invasion, foreign 
enemy, or any military or usurped power whatsoev- 
er. It became a question, what species of insurreo 
iion should be deemed a military or usurped power 
within the meaning of this proviso. It was held by 
the Court of Common Pleas, against the opinion of 
Mr. Justice Gould, that it could only mean to extend 
to houses set on fire by means of an invasion from 
abroad, or of an internal rebellion, when armies are 
employed to suppress it. 

The case in which this question arose,(<?) was an 
action of covenant against the Defendants upon a pol- 
icy of insurance of a malting office of the plaintiffs 
at Norwich from fire, in which policy there was a 
proviso that the corporation should not be liable in 
case the same should be burnt by any . invasion by 
foreign enemies, or any military or usurped power 
whatsoever ;(rf) and that the defendants h?d not 
kept their covenants to the plaintiffs' damage. The 
defendants plead first the general issue, that they 
have not broken their covenants, and thereupon issue 
is joined, 2dly, They plead that is was burnt by am 
usurped power : the plaintiff replied that it was not 
burnt by an usurped power, and therepon issue isalpq 

[c] Driokipater v. the Corporation of the bo«&Qf) A*$uraop$ 
2 Wils. 363. [d] Park c. xxiij. 
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joined. This cause 'was tried at Norwich Assizes ; 
a verdict was given for plaintiff, and 469/. damages, 
subject to the opinion of the Court upon the follow- 
ing case, viz. that upon Saturday the 27th of Novem- 
bcr, a mob arose at Norwich upon account of the 
iiigh price of provisions, and spoiled and destroyed 
divers quantities of flour ; thereupon the proclama- 
tion was read, and the mob dispersed for that time* 
Afterwards another mob arose and burnt down the 
malting office in the policy mentioned. The ques- 
tion was, whether the plaintiff waa entitled to recov- 
er in this action ? This case was twice argued at 
the bar, and the Court took tijne to deliberate, after 
which, as the judges differed in opinion, they deliv^ 
esed their opinions seriatim, when three judges 
against one wene of opinion there must be judgment 
for the plaintiff; and accordingly the postea was 
delivered to him. . . 

An action was brought on a policy of insurance to 
recover from the Sun Fire Office a satisfaction for 
damage done to the plaintiff's house and goods by die 
rioters, in June JL780,(<?) . As the circumstances of 
these riots were, vfery recent they were not vety mi* 
nutely gone into at the trial. It was* however, suffix 
ciently proved that, the plaintiff, on account Of his 
religion, (being a JRoman Catholic) had been amongst 
others, selected as an. object of the rage of the times, 

£r] Langdate *; Mason toad others, Sitt at Guildhall, Mich. 
Vac 1780. 
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and that this house and eflfects were set oft fire.. The 
office defended this action, considering that they 
were protected by this article, namely — " That they 
" would not answer for any loss occasioned by any 
" invasion, foreign enemy, eivil commotion^ or any 
** military or usurped power whatever." This point 
was argued much at length by the counsel en both 
sides. (f) It was held, however, that this was a case 
coming under the description of a civil commotion, 
and a verdict was accordingly found for defendants* 

In a policyof Insurance against loss by fire from Half 
a year to half a year,(^) the insured agreed to pay the 
premium half yearly "as long as the assurers should 
" agree to accept the same within fifteen days after 
" the expiration of the former half year ;" and it 
was also stipulated that no insurance should take place 
till the premium was actually paid ; a loss happened 
within fifteen days after the end of one half year, but 
before the premium for the next was pard ; and it 
was held that the assurers were not liable, though the 
.assured tendered the premium before the end of 
fifteen days, but after the loss- 

The defendants in the above cause were members 
ef a society at Liverpool for the insurance of pro- 
perty from fire : but soon after the decision the Royal 

[,/*] Park c. xx iii. 

\g\ Tarleton and others r. Sfcantfortli, .5 Term Rep. 69S. This 
judgment was afterwards affirmed in the Exchequer Chamt>er y 
1 Bos. & PulL 471. 
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Exchange Assurance Company, the Phoenix, and 
some other Insurance Companies, gave notice that 
they did not mean to take advantage of the judg- 
ment so pronounced but would hold themselves liable 
for any loss during the fifteen days that were allowed 
for the payment of the insurance upon annual poli- 
cies, and all other policies of a longer period. But 
that policies for a shorter period than a year would 
cease at six o'clock in the evening of the day men- 
tioned in the policy* 

' When a fire happens, (A) and the party sustains 
a loss in consequence of it, he is bound by the print- 
ed proposals of most of the societies, to give imme- 
diate notice thereof to the office in which he is insur- 
ed ; and as soon as possible afterwards, or within 
a limited time according to the regulations of some, 
to deliver in a particular account, of his loss or dam- 
age, as the nature of the case will admit ; and make 
proof of the same by his oath or affirmation, by 
books of account, or such other vouchers as shall be 
required, or as shall be in existence. It is also neces- 
sary that the insured should procure a certificate 
under the hands of the ministers and churchwardens, 
together with some other reputable inhabitants of 
the parish, not concerned in sueh a loss, importing 
that they are well acquainted with the character and 
circumstances of the sufferer or sufferers ; and do 
know, or verily believe, that he, she, or they have 

[/*] Park. c. xxtiJ. 
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really, aud by misfortune sustained by siicft- fire the? 
loss and damage therein mentioned- It has how- 
ever been held by the Court of King's Beneh,($ 
upon a writ of error from the Court of Common* 
Pleas, that the printed proposals, (k)f> containing the 
above clause, are to be considered as part of the 
policy ;-. and that the procuring such a certificate is 
a condition precedent to the right of the assured to* 
recover, and cannot be dispensed with,- even though* 
the minister and churdiwardens- wrongfully refuse* 

to grant the certificate.. 

- * 

When any loss is settled and adjusted, the suffer- 
ers are to receive, immediate satisfaction^ without 
any deduction*. 

a - • * - - > 

i * 

in the Lex Mercatoria it is said, that policies om 
houses and^ lives admit of nd average. That this ia* 
true of the latter cannot be denied, because? the- pay- 
ment of the whole sum depends upon one^ single: 
event r which must wholly happen, or not at alH. 
But that it cannot be true of insurances against fira* 
either of houses or goods is equally clear : for hou- 
ses may be partially damaged and goods may b<r 
partially dosttoyjed. la which case as- insurance is; 

[r] W6rsle>r v. Wbod, k 6 TermRep. 70i:*2H. Black. Hep. 574i. 
S*C. See also<Routled&c v, Burrell, IE Black. 254* and Oidmarn-" 
v. Bewick, 2 H. Black. 577. n.(c) 

\Jc\ In the Common Pleas a compliance with the printed pro^ 
posals Q-g fires was held to be sufficient- 
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a contract of indemnity, the end of the contract is an- 
wered by putting the party in the same situation in 
which he was before the accident happened. But if 
he were to recover the whole sum insured, he would 
be in a better .situation, which the law will not allow. 
Indeed, from the above quotation from the printed 
proposals, k is evident that the offices consider them* 
selves liable for partial losses. Nay, some of them, 
if not all, expressly undertake to allow all reasonable 
charges attending the removal of goods, in case of 
fire, and to pay the sufferer's loss, whether the goods 
are destroyed,, lost,, or damaged by such removal^/) 

These policies of insurance are not m their na- 
ture assignable > for they are only contracts to make 
good the loss,, which the contracting party himself 
shall sustain ; nor fcar> the interest m them be trans- 
ferred from one person to another without the con- 
sent of the office. But in marine insurances the 
policy may be transferred*^)  .• 

• - 

There is a case in which, by the proposals* these 
policies are allowed to be transferred* and that is„ 
when any person dies, the policy and Interest thereia 
shall continue to the heir, executor, or administra- 
tor respectively, or to whom the property insured 
shall belong ;(n) provided,, before any new payment 

[/] Royal Exchange Assurance Company, Sun Fire Office,. 
Phoenix Fire Office, &c/ 

0»} Delaney v. Stoddart, IT* Rep. 26. [n] Parke xxiiL 
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be made, such heir, executor, or administrator, do 
procure his or her right to be indorsed on the policy 
at the said office, or the premium be paid in the 
name of the said heir, executor, or administrator. 
But in all other cases, there can be no assignment : 
and the party claiming an indemnity must have an 
interest in the thing insured at the time of the loss. 
These points were decided in two causes, one be- 
fore Lord Chancellor King, and the other before 
Lord Hardwicke. 
• • • 

On the 28th of July 1721,(») one Richard Ireland 
took out from the Sun Fire Office a policy of insu- 
rance, whereby it was witnessed, that whereas the 
said Ireland had agreed to pay or cause to be paid 
to the said office the sum of 5*. within 15 days after 
every quarter-day for the- insurance of his house, 
being the Angel Inn at Gravesend, with his goods 
and merchandize as thereinafter expressed only, and 
not elsewhere, viz* the dwelling-house not exceed- 
ing 400A ; and for the goods* in the same only, not 
exceeding 500/.; and for the stable only, not 
exceeding 100/. ; all then occupied by James Peck 
from loss or damage by fire ; and so long as the 
said Richard Ireland should duly pay or cause to be 
paid 5$. a quarter as therein mentioned, the said 
society did bind themselves, their heirs, executors^ 
administrators and assigns, to pay and satisfy the 

£o] Lynch and another v. -Dalzcll and others, 3 Brown's ParL 
Cases, 497. 



224 Law of Insurance. 

said Ireland, his executors, &c; within 15 days after 
every quarter-day in which he should suffer by fire, 
his loss not exceeding 1,000/, according to the exact 
tenor of their printed proposals. " The policy was 
subscribed the 28th July 1721, by three of the 
trustees of the society. Some considerable time 
afterwards > Richard Ireland died, having made hi* 
will, and Anthony, his son sole executor; who' 
brought the policy .to the office, and had an indorse- 
ment made thereon, that the same then belonged to 
him ; and afterwards, namely at or about Christmas 
1726, he> the said Anthony paid the said office a 
premium of 20^ for one year's insurance from Christ- 
mas 1726 to Christmas 1727, as by an article in the: 
proposals he was at liberty to do. On the 24th of 
August 1727, afire happened at Gravesend, which- 
among others destroyed the house mentioned in the 
policy; and soipe time afterwards the appellants 
applied to the office,, and alleged that they had pur- 
chased the house and goods of the the said Anthony 
Ireland ; that the same wepe their property at the 
time of the fire, and that they had an assignment ok 
the policy made to them at the same time that the 
house and goods were assigned ; and they produced 
an affidavit made by the appellant Roger Lynch, in. 
twhich he swore that his Loss and damage by the 
burning of the said house amounted at a moderate, 
computation to 500/. and upwards * r and upon this, 
affidavit was indorsed a certificate of the minister,, 
churchwardens, and other inhabitants of Grav-esend* 
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that they verily believed, according to the best of 
their information, the appellants had sustained a 
loss of 500/. and upwards. But neither in the affi- 
davit, Qt certificate, was any mention made of any 
loss being sustained by the appellants by the burning 
of any goods in the said house ; nor was any affida- 
vit made by Anthony Ireland, in whom the proper* 
ty of the policy was, that he had suffered any loss. 
The appellants, however, insisted, that the office 
should pay them 1,000/. for their loss sustained by 
the burning of the house and goods ; and they ac- 
cordingly filed a bill in Chancery, setting forth that 
Anthony Ireland agreed to sell and assign to the ap- 
pellants the house, stables and goods, and also at the 
same time agreed to assign the policy ; and that by 
indenture of the. 24th June 1727, for 250/. Ireland 
did assign to the appellants a lease he had of the 
house and stables, for the residue of a term of 70 
years, which commenced at midsummer, 16 Car. 2. ; 
but the goods for which the appellants, as they al- 
leged, were to pay 500/. being intended for one 
Thomas Church, who was to hold the inn under the 
appellants, Ireland, by deed poll of the same date, 
sold the same to Church for his own use. The bill 
also stated, that by another writing of equal date, 
Ireland assigned the policy, and all money and ben- 
efit thereof to the appellants. That although the 
bill of sale of the household goods was made to 
Church, yet as the appellants paid the purchase 
money for the same, Church assigned his bill of 
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sale to them for securing the money they had paid 
for the goods ; and afterwards, by another writing, 
released to the appellants, his benefit and interest in 
the policy. The bill prayed satisfaction. The res- 
pondents put in their answer, in which they set 
forth the nature and method of the insurances made 
by the office, and admitted the policy in question', 
and the appellants' application for 1,000/. loss ; but 
said that the affidavit produced was not agreeable to 
the proposals : and that they had been informed and 
believed, that no assignment of the policy was made 
to the appellants, nor any assignment of goods made 
to them by Church, till after the fire. They insist- 
ed that the policies issued by the office were not in 
their nature assignable, the same being only contracts 
to make good tlie loss which the contracting party 
himself should sustain ; and the policy in question 
was first made to Richard Ireland, to pay his loss* 
and was afterwards declared by indorsement to be- 
long to Anthony Ireland ; and that no other person 
was entitled to the benefit of it. The cause pro- 
ceeded to issue, and witnesses were examined on 
both sides ; and upon the appellants' own evidence 
it appeared that the first discourse between the ap> 
pellants and Mr. Ireland about the policy, was after 
the execution of the assignment of the house, and 
that the agreement (if there was any) about the pol- • 
\fv warn not at the time when the appellants agreed 
a . Ireland's term in the house. It appear- 
that the assignment of the policy, thougfc 
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bearing date before was not made and executed till 
some time after the fire ; so that the agreement for 
assigning the policy was a voluntary concession of 
Ireland without any consideration; and independent 
of the bargain for the house, and never made till af- 
ter Ireland's interest in the policy, as to the house, 
was determined by his selling his interest in the thing 
insured, and not carried into execution till the thing 
was lost. As to the appellants' property in the goods, 
they proved an assignment from Church to them 
as a security for 300/. but omitted in their interroga- 
tories the material question, when this assignment 
was made : though the respondents, by their answer 
put the time plainly in issue by insisting, that it was 
after the fire; and it did not appear that the appel- 
lants ever had any property in the goods. The res- 
pondents, on their part, proved that the office did 
not insure any persons longer than they continued 
their property m in* the thing insured ; and that per- 
sons dealing with them might not be mistaken, such 

notice was usually given. . ' 

* > 

Lord Chancellor King observed that the appel* 
lants* claim was at best founded only on an assign-- 
ment never agreed for till the person insured had 
determined his interest in the policy, by parting with 
his whole property, and never executed till the lo» 
had actually happened. His. Lordship therefore 
dismissed the r bilL ; , , . 
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Upon this decree there was an appeal to the 
House of Lords ; and after hearing counsel on both 
sides, it was ordered and adjuged that the same 
should he dismissed, and the decree therein com- 
plained of affirmed. * 

• 

A few years afterwards this case was cited with 
approbation by Lord Hardwicke, and relied upon 
by him as the ground of his opinion. 

Ann Strode, having six and a half years to come 
in a lease of a house from the plaintiff,^) on the 
27th of April 1734, became a proprietor of the Hand 
in Hand Office by insuring the sum of 400/* on the 
house for seven years ; and on paying 12$. down, 
and 3/. some time after, the Company agreed to 
" raise and pay, out of the effects of the contribu- 
" tion stock the said sum of 400/. to her and her 
" executors, administrators and assigns, so often as 
" the house shall be burnt down within the said term* 
" unless the directors should build the. said house, 
" and put it in as good plight as before the fire, and 
u on the back of the policy it was indorsed, that if 
" this policy should be assigned the assignment 
" must be entered within 21 days after the making 
*' thereof." Mrs. Strode's lease expired at mid- 
summer 1740, and she made an assignment of the 
policy to the plaintiff the £3d of February after, 1740. 
The question was whether the plaintiffs, the assignees 

Co] The Sadler Company r. Badcock and others, 2Atk. 534 
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of Mrs. Strode, were entitled to the 400/. : or to 
have the house built again ; or whether, the house 
being burnt down after Mrs. Strode's property ceas- 
ed in Uy the Company were obliged to make good 
the loss to her assignee of the policy ? The Com- 
pany made an order subsequent in time to Mrs. 
Strode's policy in 1738, " That whereas policies ex- 
1 f pire upon the property of the insured ceasing, if there 
" is no application of the insured to assign, or to 
" have the loss made up, then the person having 
" the property may insure the said house in the said 
" office, notwithstanding the term for which the 
** house was originally insured expired." There 
was evidence read for the plaintiffs to shew that they 
tendered the assignment to the defendants to enter 
in their books, but they refused to accept it. 

Lord Chancellor Hard wipke was of opinion that 
the plaintiffs were not entitled to be relieved, and 
the bill was dismissed accordingly. 

In the body of the policy the Company acknow- 
ledge the receipt of the premium at the time of ma- 
king the insurance ; and by the printed proposals of 
the different societies, it is expressly stipulated that 
no insurance shall take place till the premium be 
actually paid by the insured, his, her, or thejr agent 
or agents. This premium or consideration-money 
is in all the offices at the rate of 2$. per cent, for any 
sum not exceeding 1,000/. and 2s. 6d. from 1,090/. 

u 
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and upwards. But this must be. understood to 
mean the premium upon common insurance only*; 
for upon hazardous trades, and wooden buildings, 
&c the premium is proportioned to the risk. Be- 
sides this, by 22 Geo, 3. a 48. s. 1 and 2, a duty of 
1^. 6d. per -ann. is laid upon every 100/. of property 
insured from fire. By 37 Geo. 3. c. 90. s. 19. an ad- 
ditional duty of 6 d. for every sum of 100/. insur- 
ed i§ imposed, making in the whole 2s. percent* 
The duty imposed by the first act is not to expend 
to public hospitals. 

By_ section 24. of the latter ^ct It Is provided that 
for every policy of assurance from loss by fire, where 
the sum insured shall not amount to 1,000/. the sum 
of 3$. ; ,and where the sum insured shall amount to 
1,000/. or upwards, the sum of 6*. shall be paid* 

Bya policy^uader a seal, referring to certain printed 
proposals, a fire office insured the defendants' pre- 
mises from 11th of November 1802 to 25th Decem- 
ber 1803,(j&) for a ^certain premium, which was to be 
paid yearly on each 55th of December, and the in- 
surance was to continue so long as the insured should 
pay the said premium oftlw said times* and the office 
should agree to accept it. And by the printed pro- 
posals it was stipulated that the insured should make 
.all future payments, annually at the office within 

yi] Salvin v. James, 45 Geo. 3. 6 East 571 
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fifteen days after the day limited by the policy, upon 
forfeiture of the benefit thereof and that no' insurance 
was to take place fill the premium were paid. And 
by a subsequent advertisement (agreed to be taken 
as part of the policy) the office engaged that all per- 
sons insured there by policies for a year or more, had 
been, and should be, considered as insured for fifteen 
days beyond the time of the expiration of the policies ; 
yet held notwithstanding this latter clause, the assn- 
Fed having before the expiration of the year had 
notice from the office to pay an increased premium 
for the year ensuing, otherwise they would not conti- 
nue the insurance, which the assured had refused ; that 
the office was not liable for a loss which happened 
within fifteen days from the expiration of the year 
for which the insurance was made ; though the assu* 
red after the loss, and befbre the fifteen days expired, 
tendered theTull premium which had been demand- 
ed. The effect of the whole contract, Sec. taken 
together, being only to give the assured an option 
to continue the assurance or not, during fifteen days 
after the expiration of the year,, by paying the pre- 
mium for the year ensuing^ notwithstanding any 
intervening loss,, provided the office had not, before 
the end of the year, determined the option by giving 
notice that they would not renew the contract. 

As the purest equity and good faith are essentially 
requisite to render the contract effectual when it re- 
lates to marine insurances, so it need hardly be obseiu 



/ 
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ved that it is no less essential to the validity of poli- 
cies against fire, because in the latter, as well as in 
the former, the insurer, from the nature of the thing, 
is obliged, in a great measure, to rely upon the integ- 
rity and honesty of the insured, as to the represen- 
tation of the value and quantity of the property 
which is the object of the insufance. 
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ABANDONMENT. , Page 

Insured must abandon before he can recover, 113 

Proceedings to be adopted, _ 1 14 

Abandonment must be total not partial, id- 

Upon an embargo in a foreign port, the owner, 
who had separately insured ship and freight 
abandoned them > after which the embargo was 
taken off, and the ship completed her voyage 
and earned her freight: held, a$»ured could 
not recover as for a total loss of freight, the 
freight having been in fact earned, • 1 1 & 

Insured cannot take chance of endeavouring first 
to save and make the best of the cargo on their 
own account, and afterward* abandon^ when 
they find they cannot turn it to their advantage, 113 
ACTION, 

not maintainable for premiums on He-assurance, 1 9> 
will lie for not insuring, triable on the same priu* 

ciples as action on policy, 21 

against insurance companies must be debt qx cove* 

nanty 49^ 

against a private underwriter, indebitatus assump- 
sit and may be brought in broker's name, id. 
In what case action for money had and received 

lies, 51 

Action upon promises will lie *to recover gen- 
eral average loss, incurred by sacrificing ship's 
tackle, &c. for benefit of whole concern, 100 
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ADJUSTMENT, 

what is so called, 107 

Consequence of underwriter refusing to pay after 
adjustment, id.* 

See also Tit. Loss 
ALIEN ENEMY. 

Trading under licence with an alien enemy for 
- specie and goods brought in his ships, inciden- 
tally legalizes insurance on enemy's ships as 
weU as goods of British subject, 3& 

AVERAGE, General. 

Principle derived from ancient law of Rhodes " 9£ 
Adopted by all commercial nations, with many 

variations in practice, id^ 

Determination of English Courts furnish little 

authority, ~ 93 

Rule of Rhodian law, id^ 

Goods must be thrown overboard ; the mind and 
agency of man must be employed to recover 
for general average, id- 

V forced out by tuaves, merchant cannot recover 

for general average, id. 

Cases which entitle assured to recover for 

general average, 94 

Definition and acceptation of the word average, 95 
Where owners are habl- to contribute, id*. 

Where thejr are not, id.. 

Diamonds and jewels must contribute^ id.. 

Ship's provisions, wearing apparel, &c. bottomry 
and respondentia bonds, sailors' wages, &c. 
shall not, id- 

Where ship is obliged to go into port for benefit 
of the whole concern, expense of repairs, &c. are 

general average^ 96- 

Goods stowed upon deck are excluded from gen- 
eral average id- 
Principle on which general average h to be cal- 
culated, id*. 
Example and result from such principle, 98 
Customary for broker to draw up adjustment of 
average^ 100 
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AVERAGE— continued. 

What sort of estimate must be made in settling 
gross average, 100 

Charge of reclaiming ship, wages, and expenses 
©f ship's company, may be brought into a gen- 
eral average, 101 

When contribution of general average is made id.' 
Small or Petty : 

Definition of ' / id. 

Does not fall to the underwriter, id. 

AVERMENT. 

Where averment is good, 53- 

Declaration on policy on a foreign ship, need 
not fiver any interest in assured, . 52 

Averment of interest relates to time of making pok 
icy, id. 

(See also Tit. Proceedings.) 
BARRATRY, 

Derivation and definition of, 82, 

It is barratry in the master to smuggle, 83 

Freighter considered owner pro hac vice, and if 
master commit criminal act without his privity 
though with knowledge of original owner, it is 
barratry, id- 

Act of Captain, with knowledge of owner of the 
ship, without privity of owner of goods, is not 
•barratry, id. 

If master of ship be also owner, he cannot be guil- 
ty of barratry, id. 

In an action for loss by barratry, proof that per- 
son described as master, without shewing neg- 
atively that he was not the owner, or affirma- 
tively that another person was, held sufficient 
to entitle plaintiff to recover, 84 

Not necessary if loss should happen in the very 
act of barratry, id. 

The moment ship is carried from its proper track 
with evil intent, it is barratry, id. 

Assurer undertakes against barratry of master, 
&c. though appointed by insured, which is pe- 
culiar to law of England^ id. 
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BARRATRY— continued. 

If ship take a prize, and is obliged to return to 
port therewith, against orders of owners, it is 
not barratry^ 84 

Punishment of barratry in foreign countries, and 
statutes for prevention thereof in this, 85» 

Where master had general instructions to make 
purchases with dispatch, he was not warranted 
in going to an enemy's settlement— deemed 
barratry, - B7 

Barratry in master , not paying port duties, where- 
by goods are forfeited, id- 

If Captain, contrary to the instruction of his ow- 
ners, cruize for and take a prize, and his vessel 
is afterwards lost, it is barratry, 88 

Deviation of the captain through ignorance, bar- 
ratry, id* 

BILL OF LADING, 

held to be compleat acknowledgment of captain 
of receipt of goods, 58 

assignable in its nature, id^ 

Where there are several bills of lading, of same 
date, but different imports, no reference, to be 
had to time when first signed by captain, id* 

BOTTOMRY. 

Bottomry and respondentia do.not contribute to 
- ' general average, 95» 

All sums lent on bottomry and respondentia shall 
he lent only on ship and merchandize, and so 
expressed in bond 19 Geo. 2. c. 37. s. 5. 14T 

and must be mentioned and specified in policy, 148 

Definition of bottomry , 1 73 

-Distinction between bottomry and respondentia, id. 

Various application of term bottomry, 174 

Legislative regulations contained in 19 Geo* 2. c. 
37. id. 

Above Act does not mean to prevent King's sub- 
jects from lending money on bottomry on fo- 
reign ships trading from their own country to 
their settlements in the East Indies, id. 

Loan upon voyage without a security on the ship 
or goods Ls entirely prohibited by the laws of 
France, 177 
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BOTTOMRY— continued. 

Origin of bottomry and respondentia, ITS 

Master may hypothecate either ship or goods, id* 

Ship must be abroad, as well as in a state of ne- 
cessity, to justify captain in taking money on 
bottomry, 180 

Lender on bottomry, or at respondentia, runs near- 
ly the same risk as insurer, 181 

Ancients well acquainted with bottomry and res- 
pondentia, id. 

If ship arrive safe, lender on bottomry shall be paid 
his principal, however much it exceeds the legal 
rate, 183 

Usury cannot be pleaded to actions for obligations 
on bottomry, &cc as on account of the risk the 
interest shall be larger than the common rate, 1*85-6 

But a court of equity will not assist a bottomry 
bond which carries unreasonable interest, 18£ 

If a contract were made by colour of bottomry in 
^order to evade the statute, it would be usurious 
and void, id. 

Where ship does not perform voyage, and lender 
incurs no hazard, he should lose the premium, 
and be content with principal and ordinary in- 
terest, 188 

Commencement of contingency in bottomry bond, id. 

Amount of loan on bottomry or respondentia not 
restrained by any regulation, 189 

Lender is likewise answerable for losses by cap- 
ture, 190 

But if a ship be taken and detained for a short 
time, and yet arrive at destined port within 
time limited, bond is not forfeited, id. 

Lender on bottomry or at respondentia not enti- 
tled to benefit of salvage, nor liable to contri- 
bute in case of general average, id. 

In an action on a respondentia bond, the ship being 
Danish, and an average loss sustained, held that 
plaintiff was entided to recover, as by the law of 
Denmark lenders upon respondentia, &c. are 
liable to average, and bound to contribute, 191 

Where ship deviates from voyage described, len- 
xler not bound to bear the loss* 192-3 
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BOTTOMRY— continued. 

Obligee in any bottomry or respondentia bond may ^ 
be admitted to claim under a commission of 
bankruptcy, and receive a dividend, 194 

BROKER 

has a lien on policies ; and though . he part with 
possession of policy, yet if it returns into his 
hands lien revives, 54-5 

may open policy in his own name, declaring for 
whose use, &c. id* 

if limited to too small a premium, (whereby in- 
surance cannot be effected) merchant becomes 
liable to make good the loss to his correspon- 
dent, 22 

In what case broker has not a lien, 819 

Customary for broker to draw up adjustment o£ 
average, 100 

CAPTURE, 

Definition of, 71 

No capture can be so total a loss, as to leave no 
possibility of recovery, 72 

Effect, re-captureh&d, upon contracts of insurance, 
before 19 Geo. 2. c. 37. id. 

On payment of salvage in case of re-capture, right 
of original owner preserved to him for ever, 73 

A capture having been illegal, but charges, &c. 
being great, insured made compromise on lib- 
eration of ship. Underwriter held answerable 
for charges of such compromise, id* 

Rule not settled among nations, as to precise pe- 
riod when property is diverted by capture, 74 

Marine law of England as to capture, 75 

States in alliance with the captors, and at war with 
the country to which captured ship belongs, form 
^ne community with captors, id* 

and prize carried into such a state may be 
legally condemned, - 75-6 

Unlawful for British subject to ransom ship cap' 
tern/ by enemy. Penalty 500/. id. 

Sum paid on account of ransom, not recoverable 
from underwriters, 7f 

CHANGING SHIP, 

Proceedings in regard to, 132 
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CHANGING < SmP~~continued. 

Insured have no right to change ship, as one may 
be less able to resist perils of the sea, or sail fas- 
ter so as to escape an enemy, than another, and 
consequently alters the risk, 1 3 3 

But if necessity require,' ship . ttvay be changed, 1 34 
CONCEALMENT, 

Vitiates all contracts of insurance, 132*7-9 

Policy is void, if broker conceal any material cir- 
cumstances, though the only ground for not 
- mentioning &em should be, that the facts con* 

ceded appeared immaterial, 125-7 

What is not deemed fraudulent concealment, « 130-1 
CONDEMNATION, 

Condemnation on ground of infraction of tneaty, in 
• not being properly documented, &c. conclusive 
against warranty of neutrality, 44 

■Condemnation on goods warranted American* 
though in ship hired and loaded at London, 
and destined for the English Islands, not con- 
clusive evidence against warranty of neutrality, 45 
Condemnation of ship warranted American, for 
want of roVd equipage ox listofcrew, conclusive 
against warranty of neutrality, though realty 
American, > id. 

Practice of courts relative to sentences of foreign 

courts of admiralty, ' .  60-6 1 -62 

Sentence of foreign courts* conclusive on a policy, 
upon every matter within jurisdiction of such 
court, 46 

CONSIGNEE 

may insure commissions, . 152 

CONVOY. 

Unforeseen separation fxomconvoy renders under- 
writer liable, 41 
Where ship is prevented from joining convayhy. 
tempestuous weather, yet endeavours to do so, 
deemed a satisfaction of warranty to sail with 
convoy, id. 
Penalty on captain of merchant ship, under 
convoy, disobeying signals or instructions, 
500/. 
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CONVOY— continued. . 

Acts relating to convoy ; 

13 Can 2. st 1. c. 9. art 17. 
22 Geo* 2. c. 33. sec* 2. art. 17. 

38 Gep. 3. c. 76. V 41 

39 Geo. 3. c. 32. 
43 Geo. 3. c. 57. sec. 1. 

DECLARATION. See Tit. PROCEEDINGS. 
DETENTION. 

What is deemed a detention, 79 

On detention by foreign power, to search for ene- 
my's property, costs and charges, &c. must be 
borne by underwriter, id. 

but not on detention for non-payment of cus- 
toms, or navigating against laws of those 
countries, id. 

Uncertain whether detention by power of coun- 
try to which ship belongs is within the policy, id. 
In case of loss by detention, assured must abandon 
as detention includes and entitles assured to 
abandon, and recover for a total loss, 80 

DEVIATION. 

What is so understood, 134 

Whenever deviation is occasioned by absolute ne- 
cessity, the underwriter continues liable, 135 
It is no deviation when ship is obliged by storm, 
&c. to make the nearest port to refit. 136 
so if to escape a storm she goes out of her 
course, t>r is driven thereout by stress of 
weather, id. 
Deviation may be justified if done to avoid an en- 
emy, or seek convoy, id. 
Iq case of deviation from necessity, ship must pur- 
sue such voyage of necessity in the direct course* 
and in shortest time possible, 136-7 
deviation merely intended, but never effected, docs 

not discharge insurers, , id. 

Wilful deviation from the dae course of voyage 

insured, is a determination of policy, 138 

If voyage described in policy be from A. to B. 
nnd C. and the ship go to C. before B. (though 
C. be nearer to A. than B.) it is a deviation if it 
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DEVIATION— continued. 

be not the regular course of the voyage ro C. 
first, id- 

Deviation from voyage insured, through ignorance 
of captain, though it avoid policy, is not barra- 
try, 139 
On policy for goods, u againstsea risk and fire 
only" ship was carried out of her course by a 
king's vessel, and being afterwards released, 
proceeded on the voyage, and sustained sea 
damage, underwriters held liable, id* 
Policy on ship with or without letters of "marque, 
giving leave to chace, capture, and man prizes, 
will not warrant after capture shortening sail 
and laying to for protection of prize, although 
port within voyage insured, id. 
nor authorize direct cruizing out of the voy- 
age y 140 
DOUBLE-ASSURANCE 

different from Re-assurancc f and is not void,. 64 

Cases in which double insurances may be made, 65 
EAST INDIA VOYAGES, 

Usage of trade in respect of„ 2r-2& 

EMBARGO. 

Ship arriving at a port where an embargo is pre- 
viously laid, and the day after extended to her, 
not deemed moored in safety 24 hours, 23 

Effect of embargo by this country on ship insured 
here ; any act done in contravention of embargo 
is illegal, 80-1 58 

ENEMY, 

trading with, illegal, 15a 

as also insurance on enemy's ships, id* 

but enemy's ships taken, and condemned as law- 
ful prize, may become entitled to privileges and 
advantages of British ships, id. 

FIRE, ISURANCE AGAINST 

Definition, 216- 

Construction thereon, id* 

Clause of London Assurance and some other offi- 
ces that they do not hold themselves liable for 
any loss or daniage by fire happening by any in- 
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FIRE— continued: 

• v^um(^fcrinf^eatm^ f or7iaj'7nHita^orvsi&p' 
ed power i 217 

Question, what tfpecies of insurrection should be. 

- deeihed a military or -usurped patv^r, id. 

Held to extend only to houses set on fire by means 
of an invasion from abrdad, or internal rebel* 

•• lion when vrtaies are employed to suppress it, id. 

Proviso against ektil commotion by Sun Fire Office 
deemed goody 218 

Loss happening wkhio 15 days- appointed for re- 
newal of FoKsy, bur before premium paid, 
does not entitle Assured to recover, ' 219 

Notice of Ph&nix Company, that they would hold 
themselves li?ibte fcr lofts during. 15 days not- 
withstanding above judgment, 220 

When fire happens, insured must give immediate 
notice, and make proof of loss by affidavit, &c. 
and produce certificate fromchurchwardetiSy&c. id. 

Printed pfoposal, requiring certificate, held as 
part of the policy, and that sa£h certificate is a 
condition precedent to right of assured to recov- 
er, and cannot be dispensed with, 520-21 

When loss is settled and adjusted, sufferers ate to 
receive immediate satisfaction without any 
deduction, id. 

Offices liable for partial losses, id* 

Policies are not in their nature assignable, 222-3-4-5-6 

Except where person dies, policy and interest shall 
. continue to th«heir, executor, &c. id. 

Assignment executed after loss null and void, 222-9 

No Insurance takes place till premium actually 
paid, 229 

Amount of premiums, id. 

On notice from office to pay increased premium, 
if insured do not comply, they cannot recover, 231 
FOREIGN PROPERTY. 

Doubts as to extention of 19 G. 2. c. 37. with re- 
gard to Insurance on foreign property , 149 
FRAUD. 

Annuls all policies, fat 

Various cases of fraud, id. 
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FRAUD — continued. 

Misrepresentation will avoid policy equally as 

fraud, 124 

In all cases of fraud, immaterial whether it be act •*, 

of person himself or his agent, 125 

Policy will not be set aside on the ground of fraud,. 

unless fully and satisfactorily proved, id- 

Positive and direct proof of fraud jiot necessary, 126 
Statutes for punishment of fraud in policies, \ 

1 Ann. st« 2. c. 9. s. 4. r 22$ 

4 Geo. 1. c. 12. s. 3. I 

43 Geo. 3. c. 113* s. U> J> 

FREIGHT 

Cannot be recovered by insured, if accident pre- 
vent ship from sailing, . 34 
But if policy be a valued one, and part of cargo- 

on board, freight may be recovered, 25 

Where ship chartered from A. to B; to take 
goods and proceed to C. for- which freight was 
to be paid at so much per ton, policy attached 
from sailing of ship r id- 

No insurable interest m freight, unless legal 

transfer of ship^. 2T 

Insured cannot recover, if ship docs not cany 

her freight to its destined port, • * 3% 

Insurance for freight will attach while delivering* 
outward cargo and before homeward one ship- 
ped, 3& 
ILLEGAL VOYAGES. 

Insurance made on voyage prohibited" by law y 
void ab initio, 1 54T 

INFRACTION OF TREATY. 

Condemnation of ship on ground' of infraction of 
treaty, in not being properly documented, fee- 
conclusive against a warranty of neutrality,. 4*fr 
INSURANCE 

on seamen's wages prohibited, s^ & 

" on goods" generally, does not include goods 
lashed on deck, captain's clothes^ or ship's provl- 
sions, 14. 

u on ship andfurniture" includes provisions sent 
out for use of crew, £5» 

X.2 
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INSJURA&CE— continued. 

" (fn goods till safely [landed** &%*&%£& in fighter,. 

renders underwriter liable, 16 

may be effected on profits of a cargo, 8 

on a fan against attacks of an 
. enemy, id. 

on goods though purchased with 
proceeds of a former illegaLear- 

gP» . id. 

on. imaginary profit* 9 

• on enemy's property prohibited, id* 

caginot be effected on slaves in certain cases, 17 

on alien property, cannot extend to cover any loss 
. during existence of hostilities between th« coun- 
tries of the assured and assurer,. 32 

on freight will attach while delivering outward 
cargo, and before homeward one shipped, 36 

made in order to protect smuggled goods, or in 
contravention of Navigation Acts, vokI, 163 

So are such on goods contraband of war, 164 

on privateer valued at 1,000/. for cruize of 4 

months, without further account^ and free from 

average. Crew mutinied, and benefit of cruize 

was lost ', but ahi£ Was in safety at expiration 

, of 4 months. Underwriters not liable,. 15 

Equitable construction as to Insurance on mer- 
chandizes &c» from places in Europe or Amer- 
ica belonging to Spain or Portugal, 15£ 

A* having insured 800/. on his own ship, and 
being indebted to B» deposits with him several 
securities, and makes an assignment of ship. 
Underwriters cannot . defend on ground of A. 
having na interest,. 154 

upon joint capture by army and navy, officers and 
crews before condemnatice,. have an. insurable 
interest^ 155 

Insurances made by persons having no intejfest are 
void, id. 

Insurance on colonial produce from West Indies to 
Gibralter is illegal, 159* 

INSURERS, 

who may be,. 4 
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LICENCE. . 

Trading under licence with as alien. enemy fo*» 
specie and goods brought in his ships, inciden- 
tally legalizes insurance on enemy's ships, as 
well as goods ofBrhish subject, 35 

LIEN 

^ Broker has a hen on policies, and tftough be parts 
with possession of policy, yet if it returns into 
. hia hands /i«i revives, 54 

In what case broker has not a HeUy f 18 

LIVES, INSURANCE ON, 

Definition^ 197 

Advantages resulting from such insurance, - id. 

-History of different societies, 198-9 

Antiquity of this practice uncertain, 200 

No insurance can be made, unless person effecting 
one has an interest in the life insured, 14 Geo. 
3# c. 48. s 1. 201 

A person holding a note for money won at play, 
has not an insurable interest in the life of die 
maker of the note, 202-3 

But a creditor has an insurable interest in the life 

of his debtor, 204 

All policies of a gambling nature, or in which 
- there is no interest are void, 203 

Policy may be bequeathed to persons not parties 
to the insurance,: and executor may support an 
action, 204 

Fraud afiect&a life policy the same as another, 205 
Risk incurred by underwriter, id. 

Loss must happen within time in policy, 206 

Full sum must be paid when loss happens, 20/ 

Doubts as to extention of 19 Geo. 2. c. 37. s. 2. 
to life policies removed, / 308-9 

. , Above act held to extend to bonds for payment 

of annuity, id. 

Statute of James construed to extend to goods 

of third person, 21D 

Formerly a doubt, when a policy was to run from 
the date thereof till that day twelvemonth, and 
the person died on the day named ; whether 
insurer was liable — held that he was, id- 
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LIVES, INSURANCE OW-~continued. 

Day of date, &c. shall be either exclusive or inclu- 
sive according to the context and subject matter, 211 

Usual to prevent disputes, to insert in modern poli- 
cies u the first and last days included" id. 

Where there is no warranty, underwriter runs the 
risk of its being a good life or not, 213 

And where there is a warranty, it is sufficient 
that he is in a reasonable good state of health, 
for it never can mean that he is free from the 
seeds of disorder, id. 

If even insured laboured under particular infirm- 
att/j if it is proved that it did not contribute to 
his death ; warranty has been complied with* id. 

When risk once begun, there is no. apportionment 
or return of premium, although it should cease 
the day after its commencement, 214 

Declaration of person, and apprehension that 
she could not live ten days longer, admissible 
evidence to shew her own opinion who best 
knew, the ill state of her health at time of effect- 
ing policy, 215 
LOSS. 

what is considered as a total loss, 6T 

In what case insured may call upon underwriter 
for a total loss, id. 

Proof of Interest necessary for total loss on an 
open policy gitter^ on a valued one, 6& 

Death of slaves by failure of provision, not a hs& 
within policy, 69: 

Any thing that human prudence could not foresee, 
or human strength prevent, is a loss by peril of 
the sea, and entitles assured to recover, 6& 

Mistake of captain in missing a port, not deemed 
a lass by peril of the sea r 69. 

A ship never heard of after her departure, presumed 
. to be lost at sea, id*. 

Usage, in respect of time for presumption of loss, id. 

Ship destroyed by species of worms, not a loss by- 
peril of the sea, ZQ<-7t 
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kOSS-**ontimied* 

Where ship arrived in port a mera wreck, and in 
attempting to remove her sunk, although- cargo 
saved and' sold to a profitable market, assured 
recovered, 71 

Partial. 

Mode by which, partial loss may be adjusted, 102 

Proportion to be paid by insurer, 102-3 

General rules as to partial loss, 103 

Meaning of partial loss when applied to the ship, id. 

when to the cargo, . 104 

Such loss not to fall on the underwriter under 3/* 
per cent. id. 

When goods are partially damaged, underwriter 
must pay according to prime cost, or value in 
policy, or invoice price, id. 

No regard to be paid to rise or fell of market, 104-5 

Rule to be adopted where property of various 
kinds, 105 

Underwriters not answerable for partial loss to 
w corn, fish, &c." unless ship stranded, id. 

Decision of courts with regard to partial loss on 
" corn, fruit, &c." 106 

Where there is a bona fide stranding, goods ex- 
\ cepted in memorandum are subject to partial 

loss, id. 

MISREPRESENTATION. See Tit. FRAUD. 
NEUTRALITY. 

If warranty of neutrality be not complied with, 
contract void ab initio, 42 

If ship neutral at commencement of risk, insurer 
takes upon him chance of peace or war, id. 

Condemnation of ship on ground of infraction of 

. treaty, in not being properly documented, con- 
clusive against warranty of neutrality , 44 

Warranty of neutrality not falsified by sentence of 
foreign court, * id. 

Condemnation of goods warranted American, 
though in a ship hired and loaded at London, 
and destined for -the English Islands, not con- 
clusive evidence against warranty of neu- 
trality, 45 
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NEUTRALITY— continued. 

Condemnation of ship warranted American, for 
want of role cT equipage or list of crew, conclu- 
sive against warranty of neutrality, though' re- 
ally American, 45 
Warranty of neutrality disproved, by master's 
forcibly rescuing ship to avoid search, 45-6 
PAROL EVIDENCE. 

where it may reasonably be admitted, 34 

PARTIAL LOSS. See tit. LOSS. 
PERiL OF THE SEA. See Tit LOSS. 
POLICY. 

its nature, 9-10 

different kinds, id. 

for detention* of which trover lie** id. 

Requisites of. 

Name of person insured, 11 

of ship and master, 12 

what is considered as sufficient nafhe, 12-13 
of shipping port, 15 

of port of destination, id. 

Time when risk commences, id* 

when it ends, id.- 

when policy effected, 19 

for unloading, not fixed unless unreasonable 
delay, 15 

Stamp on, 19 

Whether policy made on ship, goods, or merchan- 
dize, 13 
Perils must be stated against which underwriter 

insures, 16 

Premium or consideration, IS 

Exception in policy to perishable goods, 14 

" on ship and outfit cannot be altered to u ship 

and goods" after ship sails, 36 

Construction of. 

On ship, generally, construed to mean till ship was 

unladen, 23 

But if the usual words " till moored 24 hours in 
safety," insurers not answerable unless loss hap- 
pen within that time, id. 
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POLICY — continued. 

Where ship arrived at wharf 12th January, but 
could not unload being on outside tear, with an- 
chors out, &c. and so continued till 19th, when 
some ice forced her adrift, and she was lost ; 
held to be compieatly moored on the 12th, 24 

On insurance u at and from? any place, ship is 
protected from her first arrival, &c. 25 

On policy from London to Madras and China, 
with liberty to touch, stay, and trade at any 
ports, &c. On ship's arrival px Madras she was 
employed to fetch. rice from Bengal, and in 
second voyage was lost ; insured may recov- 
er, 28 

Parties may by their own agreement prevent lati- 
tude of construction, 29 

Loss must be a direct and immediate consequence, 
not a remote one, 29-6? 

Policies must be construed by the same rules as 
•other instruments, unless by usage of trade, &c« 
certain words have a peculiar sense, distinct 
from the ordinary and popular sense, 31 

Assured cannot recover, unless ship is equipped 
with every thing necessary, and therefore can- 
not recover if no pilot on board, 143 

What is construed as sufficient covering, 32 

Policy <ra foreign ship must be understood to 
except captures made by authority of British 
Government, id. 

Where a mob seized a vessel with corn, and stran- 
ded her, assured could not recover, the word 
people not being construed as the ruling power , 34 

What is to be construed a commencement of the 
voyage, 70 

Ship arriving at a port where an embargo is previ- 
ously laid, and the day after extended to her, 
cannot be construed to have been moored in 
8a fety 24 hours, 23-4 

Corn y deemed a general term, and includes peas, 
beans, and other species of grain, 90 

Construction tcrbe put on the .words unless stran- 
ded^ 9t 
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PORT OF LONDON, 

what is so considered 40 

PROCEEDINGS. 

Mode of proceeding, 47 

Plaintiff, on request in writing, must (by 19 Geo* 

2. c, 37V s* 6.) declare amount of all insurances 

on same ship, 50-55 

Action against insurance companies must be debt 

or covenant^ 49 

Action against private upderwriter indebitatus 

as*unif&it % 9md'B&y be brought in broker's name, 50 
The usual/^fl fl$n assumpsit id. 

Proofs necessary on trial, . id- 

Consolidation* ~ ' .id. 

Payment of money into cgmt allowed by-*9 Geo. . 

2. c. 37. s." 7. * . 50-56 

In what case action for money had and received 

lies, 51 

9 t » 

Declaration, requisites of, . id* 

Though declaration allege total low, insured may 
recover. £or partial -one,  id. 

Declaration cm policy for foreign ship wed net 
aver any interest in insured, \ 52 

Averment of .interest relates to time of makipg 
policy, id. 

Where averotent is goood, ^ 3 

Where Dutch icomnjis&ioners bad #1) insurable 
interest; in Dutch ships, *d. 

Expenses of salvage not necessary in declaration 
as special breach of policy, .54 

Expenses of depositions taken abroad not allowed 
in taxation, 59 

Protest of captain delivered by hrokf r to defendant * 
will not enable defendant to read it as evidence 
on his part, 62 

Of producing instruments at trial, 63 

Where some people came on board a ship in a tu- 
multuous manner, and took the government of 
her from captain and crew, and stranded the . 
vessel plaintiff could not recover as there was no 
count for stranding^ » 4?1 ?ltit 
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PROCE EDINGS— cv^iai^/. 

Contribution of average may be recovered by a 

. suit ift equity or action at law, 10Q 

Insured cannot recover unless they make a full 

disclosure of circumstances, 126-7 

If ship be insured at and from A. to B. and there 
\ * be any illegality in the transaction during her 
stay at A. assured cannot recover for a loss 
happening between A. and B* 128 

PROHIBITED GOODS. 

Insurances made to protect importation or expor- 
tation of prohibited commodities are void, 161 
What are deemed contraband or prohibited goods, 162 
Penalty of 500/. on persons insuring to import 
prohibited goods by 4 & 5 W. &M. c. IS. s. 14* 
&c. and 8 & 9 W. 3. c 36. s. 1. id. 
QUARANTINE. 

Ship ordered to perform quarantine after arrival 1 
at her moorings, but before she remained 24 
hours, renders underwriter liable,. 23 / 

RE-ASSURANCE. . 

Action not maintainable for premiums on re-a#» 

surance, 19 

19 Geo. 2. c. 37. s* 4. renders re-assurance unlaw- 
ful, unless underwriter should be insolvent, be- 
come bankrupt, or die, 84 
Assured must state in. policy it is a re-assurance r id» 
Usage of other countries in respect of re~ 
' assurance^ kL 
RECAPTURE. See Tit. CAPTURE. 
RESPONDENTIA. See Tit. BOTTOMRY. 
RETURN OF PREMIUM. 

If ship arrive before policy is made, Mid under- 
writer is acquainted therewith, but insured is 
not, latter is entitled to return of premium,. 1@S 

But if both parties be ignorant of the arrival* and 
the policy (as usual) is lost or not lost under-* 
writer should retain, 16$ 

Clauses inserted in policy, stating that upon at 
certain event premium shall be returned, have 
*a binding operation, id; 

If no risk rim, consideration for premium fails r id- 

Y 
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RETURN OF PREMIUM— continued. 

In a policy where there was a clause that 8£per 
cent* should be returned if ship sailed from the 
West India Islands with convoy, and arrive^ 
held that arrival of ship, whether with or with- 
out convoy, entitled party to a return of pre- 
mium, 167 
SAILING, Time of, 

may be extended without a now stamp* 35 

SALVAGE, 

Definition, 108 

Propriety of it, id- 

Expenses of salvage not necessary in declara- . 

 ration as special breach of policy, 54 

On payment of salvage^ right of original owner 

preserved to him for ever, 7$ 

In case, of wreck or derelict at sea, no positive rate 

of salvage fixed, . 109 

Principle of court of admiralty in fixing salvage, 1 lO 
Admiralty will not suffer claim of salvage to be 

ingrafted on local ignorance of foreigners, iflL 

Passenger not entitled to claim salvage^ id* 

But in case where master deserted vessel, and 
took part of the crew, a person on board as pasr 
senger, at the reauest of remaining crew, took 
the command, and brought her into port in safe- * 
ty, held to be entitled to salvage,, id* 

Payment of salvage regulated by, 
12 Ann q, st. 2 c. 15. 

4 Geo. 1. c. 12.,.. V 111 

26 Geo. 2. c. 19. 
What is a reasonable allowance, ascertainable by 

three justices of the peace, id* 

Case where captain paying safuors y on his own 
application, constituted himself agent of the 
owners,  * 112 

Wearing apparel of master and seamen always 

exempt froin salvage, id* 

Expense of salvage borne by underwriters, 11$ 

Where salvage is high, insured may abandon, id- 

SEAWORTHINESS, 

Determination in respect of 14G 

Ground of decision, 141 
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SEA WORTHINESS— continued. 

If ship not sea worthy at time of insurance, there 
is no contract at all, ' 14& 

/ Same doctrine applies to goods, id* 

If information as to ^a worthiness be called for, 
assured must disclose truly what he knows, 143 

SHIP, 

need not be documented as belonging to atiy par- 
ticular country, and if captured, owner of goods 
. may recover, 33 

Ship arriving at a port where an embargo is pre- 
. viously laid, and the day after extended to her, 
cannot be said to have been moored in safety 
twenty-four hours,- 23-§4 

If ship does not carry her freight^ insured cannot 
recover, 31 

SJLAVE TRADE. 

By stat. 3 1 Geo. 3. c. 4. s. 7. and 32. Geo. 3. c 52. 
for regulating slave trade, certificate of captain 
having served as required, must be attested by 
owner, and assured cannot recover Unless captain 
has such certificate, 59 

Death of slaves by failure of provision,. &c. not a 
loss within the policy, 70 

STRANDING, 

Custom of companies and underwriters in Lon- 
don as to stranding, 89 

Companies have left out words " or the ship be 
jtrandcd" and are only liable in case of general 
average, id. 

On insurance upon fruit, and policy contain usual 
. memorandum" corn, fruit, &c." and the ship 
be in fact . stranded, underwriters liable for 
average loss, 90 

Where there is a bona fide stranding, .goods ex- 
cepted in memorandum are subject to partial 

' loss, lOf 

Ship running on some wooden piles to keep up 
shore, and remaining there till they were cut 
away, deemed stranded, 90 

Ship laden with corn, striking on santj'bank in the 
river Thames, plaiptiff recovered for average 
loss, 91 
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STRANDIiiG—contTnuee?. 

Construction to be put on the words unless 
stranded, " 91 

UNDERWRITER, 

liable if ship not moored twenty-four hours, 23 

Underwriter presumed to be acquainted with 
practice of trade he insures, 36 

Hot liable for sailors' wages and provisions while 
ship detaind to refit, 30 

liable if goods, damaged in lighter without negli- 
gence, - 31 

Unforeseen separation from convoy renders un- 
derwriter liable, 41 
$. Provisions as to underwriter becoming bankrupt, 

19 Geo. 2. c. ST. - 64 

Underwriter not answerable for partial loss to 
corn, fish, &c. 1€>5 

On French property in time of peace not liable for - 
loss by capture by king's ship during hostilities, 
* though they terminated prior to action, 159 

UNLOADING* 

Where ship in unloading her cargo occupied many 
days in fishing, and was captured, insurer liable 
by usage of trade, 29 

Where ship arrived at wharf 12th Jamuai% but 
could not unload, being on the outside tire, tfith 
anchors put, &c and continued so till the 19th, 
when some ice forced her adrift, and she was 
lost, frekl to be completely moored on the 12th, 24 
VALUED POLICY, 

is not a wager policy, 155 

In case of valued policy, assured must recover 
whole sum, because he could not have any claim 
for return of premium for short interest if ship 
arrived safe, 156 

On a policy on ship and goods valmed at so much, 
on a voyage tp Africa and the West Indies, in- 
sured, are entitled to recover on a total loss 
which happened in the latest period of the 
voyage, 1 56 

WAGER POLICY. 

Wager policies originally bad, 144 

Distinction between, interest and xvager policies, id. 
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WAGER POLICY— continued. 

Wager policy, and those interest or no interest, 
prohibited by 19 Geo. 2. c. 37. s* 1. 145 

Proviso in favc.ir o£ private ships of war, s. 2. - 146 
WARRANTY, 

What is considered as such, 3f 

Difference between warranty and representation, id. 

Various kinds of warranties, ' • - 38 

If ship be warranted to sail on particular day, and 
do not, underwriter is not answerable, 39 

Detention of governments no excuse for breach 
of warranty, id. 

Ship touching at place of rendezvous for convoy, 
though detained there by an embargo, has com- 
plied with warranty, W. 

If ship warranted to sail with convey, and do not, 
underwriter not responsible, 40 

Warranty to sail with convoy understood to mean 
throughout voyage, id. 

Where ship is prevented from joining convoy by 
tempestuous weather, yet endeavours to do so, 
deemed a satisfaction of warranty to sail with 
convoy, 41 

If warranty of neutrality be not complied with, 
contract void ab initio, 42 

Sailing orders necessary to performance of war- 
ranty to depart with convoy, unless particular 
circumstances exempt insured from general 
j* rule, id. 

Where insurance on ship " called the American 
ship President" taken to be W/ name, and not a 
warranty, * id. 

Warranty that a ship is American property, means 
that she is entitled to privileges of American 
flag, and if she has no passport, it is not compli- 
ed with, ^ 43 
Such passport must express place of habitation of 
Commander by Art. 25 of treaty between 
America and France, id* 
On a xuarranty with convoy from Hull to Bilboa, 
voyage from Hull to Portsmouth, and thence to 
Bilboa, considered distinct, id. 
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WARRANTY-**«*ittfW. - 

Warranty of neutrality not falsified by sentence 
of foreign court, 44 

Ship condemned on ground of infraction of treaty 
in riot being properly documented, &c. conclu- 
sive against warranty of neutrality, id. 

Condemnation of. goods warranted American,, 
though in a ship hired and loaded at London, 
and destined for the English islands, not con- 
clusive evidence against warranty of neutra- 
lity, ' 45 

Ship warranted American, condemned for want 

, of role (Tequipage, or list of crew, conclusive 
against warranty of neutrality, though really 
*\ American, id. 

Warranty of neutrality disproved by master's for- 
cibly rescuing ship to avoid search, - 45-6 

Forfeiture of neutrality by act of assured or mas- 
ter, after commencement of voyage, a breach 
of wurranty, 46 



THE END. 
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